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I wish to acknowledge receipt of the letter of the Honourable Nick Griffiths MLC, 
Chairman of the Select Committee into the Appropriateness of Powers and Penalties for 
Breaches of Parliamentary Privilege and Contempts of Parliament, inviting a written 
submission on the terms of reference referred to the Committee when it was appointed by 
the Legislative Council on November 12,2008. The terms of reference are as follows: 

i) Inquire into and report on the appropriateness of the powers and penalties 
provided for in the Parliamentary Privileges Act 1891 and The Criminal 
Code in respect to breaches of parliamentary privilege and contempts of 
Parliament. 

ii) The Committee is to report to the House no later than 5 May 2009. 

I wish to thank the Committee for the invitation to make a written submission as 
part of its consultation on the matters referred to above. 

By virtue of the preamble to the Constitution Act, 1867 (formerly known as the 
British North America Act, 1867), Canada has "a Constitution similar in Principle to that of 
the United Kingdom." 

The Canadian Senate and House of Commons inherited the privileges, immunities 
and powers of the House of Commons of the United Kingdom as they existed in 1867. 
Section 18 ofthe Constitution Act, 1867, provides as follows: 
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18. The privileges, immunities, and powers to be held, enjoyed, and exercised by 
the Senate and by the House of Commons, and by the members thereof respectively, 
shall be such as are from time to time defmed by Act of the Parliament of Canada, but so 
that any Act of the Parliament of Canada defming such privileges, immunities, and 
powers shall not confer any privileges, immunities, or powers exceeding those at the 
passing of such Act held, enjoyed, and exercised by the Commons House of Parliament 
of the United Kingdom of Great Britain and Ireland, and by the members thereof. 

Parliament enacted section 4 of the Parliament of Canada Act, R.S.C. 1985, c. P
I, pursuant to section 18: 

4. The Senate and the House of Commons, respectively, and the members thereof 
hold, enjoy and exercise 

(a) such and the like privileges, immunities and powers as, at the time of the passing 
of the Constitution Act, 1867, were held, enjoyed and exercised by the Commons House 
of Parliament of the United Kingdom and by the members thereof, in so far as is 
consistent with that Act; and 

(b) such privileges, immunities and powers as are defmed by Act of the Parliament 
of Canada, not exceeding those, at the time of the passing of the Act, held, enjoyed and 
exercised by the Commons House of Parliament of the United Kingdom and by the 
members thereof. 

Perhaps I could assist the Committee by referring it to the following enclosed 
documents, which provide some relevant information on the questions of the nature and 
scope of parliamentary privilege in Canada. I hope the Committee will find them of use 
in its inquiry: 

1) A copy of the judgment in the case of New Brunswick Broadcasting Co. 
v. Nova Scotia (Speaker of the House of Assembly), [1996] 2 S.C.R. 
876, 1996 CanLII 163 (also available free of charge on the World Wide 
Web at http ://www.canlii.org). 

2) A copy of the judgment in the case of Canada (House of Commons) v. 
Vaid, [2005] 1 S.C.R. 667,2005 SCC 30 (also available free of charge 
on the World Wide Web at http://www.canlii.org). 

3) A copy of Appendix III of the Rules of the Senate entitled "Procedure 
for Dealing with Unauthorized Disclosure of Confidential Committee 
Reports and Other Documents or Proceedings." This is an extract from 
the Fourth Report of the Standing Committee on Privileges, Standing 
Rules and Orders of Thursday, April 13, 2000. The report was adopted 
by the Senate on June 27, 2000. 
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4) Excerpts of the Journals of the Senate relating to the matter of former 
Senator Andrew Thompson (a Senator from April 6 1967 to November 
19, 1997) and the question, among others, of whether his absence 
constituted a contempt of the Senate. 

I would also like to draw the Committee's attention to the text by J.P. Joseph 
Maingot, Parliamentary Privilege in Canada, 2nd edition, (House of Commons and 
McGill-Queen's University Press, 1997), which will undoubtedly be useful. 

I hope that the above information is of assistance to the Select Committee in its 
inquiry into the appropriateness of powers and penalties for breaches of parliamentary 
privilege and contempts of Parliament. 

With every good wish, 

Noel A. Kinsella 

c.c.: Hon. Nick Griffiths MLC (Chairman) 

Enel. 
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APPENDIX III 

PROCEDURE FOR DEALING WITH 
UNAUfHORIZED DISCLOSURE OF 

CONFIDENTIAL COMMITTEE REPORTS AND 
OTHER DOCUMENTS OR PROCEEDINGS 

(Extract from the Fourth Report of the Standing 
Committee on Privileges, Standing Rules and Orders of 
Thursday, April 13, 2000. The report was adopted by the 
Senate on June 27, 2000.) 

(a) If a leak of a confidential committee report or o.ther 
document or proceeding occurs, the commIttee 
concerned should first examine the circumstances 
surrounding it. The committee would be expected to 
report the alleged breach to the Senate and to advise 
the Chamber that it was commencing an inquiry into 
the matter. 

(b) While the committee would be required to 
undertake an investigation of the circumstances 
surrounding the alleged leak, the means, nature, and 
extent would rest with the committee. As part of the 
inquiry, it is likely that the committee members, their 
staff and committee staff could be interviewed. The , 

122 

comittee would be engaged in a fact -finding 
exercise - to determine, if it can, the source of the 
leak. The committee should also address the issue of 
the seriousness and implications - actual or 
potential - of the leak. The committee would be 
expected to undertake this inquiry in a timely 
manner. 

October 2005 

. 1 
ANNEXEIII 

PROCEDURE RELATIVE A LA DIVULGATION 
NON AUTORISEE DE RAPPORTS, 

DELIBERATIONS OU DOCUMENTS 
CONFIDENTIELS 

(Extrait du quatrieme rapport du Camite permanent des 
privileges, du Reglemeni et de la procedure du jeudi 
13 avril 2000. Le rapport a ete adopte par Ie Senat Ie 
27 juin 2000.) 

a) Lorsqu'un rapport, des deliberations ou d'autres 
documents confidentiels d'un comite font l'objet 
d'une fuite, Ie co mite concerne devrait d'abord 
examiner les circonstances de Ia tuite. Le comite 
serait alors tenu de signaler la possibilite 
d'infraction au Senat et de l'aviser qu'il ouvre une 
enquete sur l'affaire. 

b) Bien que Ie comite serait tenu d'enqueter sur les 
circonstances de Ia tuite, il serait libre de decider des 
moyens a prendre et de Ia nature et de I' etendue de 
l'enquete. II est probable que les membres et leur 
personnel, ainsi que Ie personnel du comite, seraient 
interroges. Le comite chercherait avant tout a 
connaitre les faits, afin de tenter de determiner 
l'origine de Ia tuite. II devrait aussi se preoccuper de 
la gravite de la tuite et de ses implications, reelles ou 
eventuelles. II serait entendu que Ie comite entrepren
drait son enquete dans les meilleurs delais. 
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(c) The committee investigation of the leak wou~d not 
prevent any individual Senator raising a questIOn of 
privilege in the Senate relating to the matter. As a 
general matter, however, and in the absence of 
extraordinary circumstances, it would be expected 
that the substance of the question of privilege would 
not be dealt with by the Senate until the committee 
had completed its investigation. Thus, if the Speaker 
finds that a prima facie case exists, any consequent 
motion would be adjourned until the committee had 
tabled its report. 

(d) Individual Senators would also be able to raise 
questions of privilege in relation to the leak upon the 
tabling of the committee report. In other words, 
while ordinarily a question of privilege is to be 
raised at the first opportunity, no Senator would be 
prejudiced by awaiting the results of the committee's 
investigation. Similarly, no action or inaction or 
decision taken by the committee in relation to the 
matter would be determinative in respect of the 
Speaker's responsibility under the Rules of the 
Senate to determine whether or not a prima facie 
exists. 
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(e) In the event that a committee decided not to 
investigate a leak of one of its reports or documents, 
any Senator could raise a question of privilege at the 
earliest opportunity after the determination by the 
committee not to proceed in the matter. Similarly, if 
a committee did not proceed in a timely way, any 
Senator would be entitled to raise a question of 
privilege relating to the leak. 

October 2005 

c) La tenue d'une enquete sur la fuite n'empe~herait 
pas qu'un senateur puisse soulever une questIOn de 
privilege au Senat a son sujet. Mais de fa<;on . 
generale, et hormis des citconstances extraordinaires, 
Ie Senat ne debattrait du fond de la question de 
privilege qu'apres la fin de l'enquete. Ainsi, a 
supposer que Ie President jugerait la question de 
privilege fondee a premiere vue, l'etude de toute 
eventuelle motion consecutiveserait reportee jusqu'a 
ce que Ie · comite ait depose son rapport. 

d) Les senateurs pourraient aussi soulever une question 
de privilege relativement a la fuite au moment du 
depot du rapport. En d'autres termes, bien que la 
question de privilege doive normalement etre soule
vee a la premiere occasion, aucun senateur ne serait 
lese du fait qu' il doit attendre les resultats de 
l'enquete. De meme, aucune action, defaut d'action 
ni decision du comite a cet egard ne serait 
determinant pour ce qui est de la responsabilite du 
President; en vertu du Reglement du Senat, de 
determiner si la question de privilege est fondee a 
premiere vue. 

e) Dans l'eventualite ou un comite deciderait de ne pas 
enqueter sur la fuite d'un de ses rapports ou 
documents, tout senateur pourrait soulever une 
question de privilege a la premiere occasion apres 
que Ie comite aura eu decide de ne pas donner suite a 
I 'affaire. Pareillement, si Ie comite n'agit pas dans 
les meilleurs delais, tout senateur aurait Ie droit de 
soul ever une question de privilege relativementa la 
tuite. 
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(f) When the committee concerned tabled its report, the 
matter would ordinarily be referred to your Commit
tee by the Senate if it discloses that a leak occurred 
and that it caused substantial damage to the operation 
of the committee or to the Senate as a whole. 

October 2005 

f) Lorsque Ie comite concerne deposerait son rapport 
au Senat, si Ie rapport conclut qU'une fuite s'est 
produite et qu'elle a porte prejudice au fonctionne
ment du comite QU du Senat dans son ensemble, Ie 
Senat renverrait habituellement l'affaire a votre 
comite. 
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Act, 1986 and the Canada-United States Tax Convention Act, 
1984) without amendment 

The Honourable Senator Kirby moved, seconded by the 
Honourable Senator Whelan, P.e., that the Bill be placed on the 
Orders of the Day for a third reading at the next sitting. 

The question being put on the motion, it was adopted. 

The Honourable Senator Gustafson, Chair of the Standing 
Senate Committee on Agriculture and Forestry, presented its 
Second Report (budget-study on the present state of agriculture 
in Canada). 

Ordered, That the Report be printed as an Appendix to the 
Journals of the Senate of this day and form part of the permanent 
records of this House. 

(See Appendix "A" at pages 313-320) 

The Honourable Senator Gustafson moved, seconded by the 
Honourable Senator Comeau, that the Report be placed on the 
Orders of the Day for consideration at the next sitting. 

The question being put on the motion, it was adopted. 

The Honourable Senator Gustafson, Chair of the Standing 
Senate Committee on Agriculture and ForOestry, presented its 
Second Report (budget-study on the present state of forestry in 
Canada). 

Ordered, That tbe Report be printed as an Appendix to the 
Journals of the Senate of this day and form part of the permanent 
records of this House. 

(See Appendix "B" at pages 321-326) 

The Honourable Senator Gustafson moved, seconded by the 
Honourable Senator Jessiman, that the Report be placed on tbe 
Orders of the Day for consideration at the next sitting. 

The question being put on the motion, it was adopted. 

The Honourable Senator Rompkey, P.C., presented the 
following: 

TUESDAY, December 9, 1997 

The Standing Senate Committee on Internal Economy, 
Budgets and Administration has the honour to present its 

SEVENTH REPORT 

Your Committee notes the attendance record of 
Senator Thompson and recommends that, effective immediately: 

1. Senator Thompson's use oof the Senate resources 
ordinarily made available to him for the carrying out of his 
parliamentary functions, including funds, goods, services and 
premises, be suspended; 0 

sur Ie revenu, et modifiant la Loi de 1986 sur la Convention 0 

Canada-Pays-Bas en matiere d'imp6ts sur Ie revenu et la Loi de 
1984 sur la Convention Canada-Etats-Unis en matiere d'imp6ts), 
sans arnendement 

L'bonorable senateur Kirby propose, appuye par l'honorable 
senateur Whelan, c.p., que 16 projet de loi soit inscrit a 1'ordre du 
jour pour une troisieme lecture a la prochaine seance. 

La motion, mise aux voix, est adoptee. 

L'honorable senateur Gustafson, president du Comite senatorial 
permanent de l'agriculture et des forets, presente Ie deuxieme 0 

rapport de ce Comite (budget-itude de l'itat actuel de 
l' agriculture au Canada). 

Ordonne : Que Ie rapport soit imprime en appendice aux 
Journaux du Sena! de ce jour et constitue partie integrante des 
archives de cette Charnbre. 

(Voir Appendice «A» aux pages 313 a 320). 

L'honorable senateur Gustafson propose, appuye par 
l'honorable senateur Comeau, que Ie rapport soit inscrit a l' ordre 
du jour pour etude a la prochaine seance. 0 

La motion, mise aux voix, est adoptee. 

L'honorable senateur Gustafson, president du Comite senatorial 
permanent de l'agriculture et des forets, presente Ie troisieme 
rapport de ce Comite (budgef--itude de l' eta! actuel des fodts au 
Canada). 

Ordonne : Que Ie rapport soit imprime en appendice aux 
Journaux du Senat de ce jour et constitue partie integrante des 
archives de cette Charnbre. 

(~'<7ir Appendice «B» aux pages 321 a 326). 

L'honorable senateur Gustafson propose, appuye par 
l'honorable senateur Jessiman, que Ie rapport soit inscrit a 
l'ordre du jour pour etude ala pro chaine seance. 

La motion, mise aux voix, est adoptee. 

L'honorable senateur Rompkey, c.p., presente ce qui suit: 

Le MARDI 9 decembre 1997 

Le Comite permanent de la regie interne, des budgetS et de 
1'administration a 1'honneur de deposer son 

SEPTIEME RAPPORT 

Votre Co mite, ayant pris connaissance du registre de presence 
du senateur Thompson, recommande la mise en application 
immediate des mesures suivantes : 

1. Que Ie droit du senateur Thompson d'utiliser les 
res sources du Senat habituellement mises a sa disposition dans 
Ie cadre de ses fonctions parlementaires, notarnment les fonds, 
les biens, les services et les locaux, soit suspendu; 
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2. Senator Thompson's allowances for travel and 
telecommunications expenses be suspended, with· the 
exception of his expenses for travel between his place of 
residence in Ontario and the Senate in Ottawa; and 

. 3. Senator Thompson may apply in person to have this 
decision varied to the Standing Committee on Internal 
Economy, Budgets and Administration, which the Committee 
has the authority to do. 

Your Committee, in conjunction with the Standing Committee 
on Privileges, Standing Rules and Orders, is continuing to study 
thIS issue. 

Respectfully submitted, 

2. Que les allocations accordees au senateur Thompson 
pour ses deplacements et ses frais de telecommunication 
soient suspendues, a I' exception de ses frais de deplacement 
entre son lieu de residence en Ontario et Ie Senat a Ottawa; 

3. Que Ie senateur Thompson puisse demander en personne 
Ia modification de Ia presented6cision au Co mite permanent 
de Ia regie interne, des budgets et de 1'administration, ce que 
Ie Comite est habilite a faire. . 

Votre Comite, en collaboration avec Ie Co mite permanent des 
privileges, du Reglement et de Ia procedure, continue d'etudier 
ce dossier. 

Respectueusement soumis, 

Le president. 

WILLIAM ROMPKEY 

Chair 

The Honourable Senator Rompkey, P.e., moved, seconded by 
the Honourable Senator De Bane, P.C., that the Report be placed 
on the Orders of the Day for co~sideration at the next sitting. , 

The question being put on the motion, it was adopted. 

GoVERNMENT NOTICES OF MOTIONS 

With leave of the Senate, 
The Honourable Senator Carstairs moved, seconded by the 

Honourable Senator Fairbairn, P.e.: 

That when the Senate adjourns today, it do stand adjourned 
until tomorrow, Wednesday, December 10, 1997, at 1:30 p.m. 

The question being put on the motion, it was adopted. 

TABIJNG OF REPoRTS FROM lNTI!:R.-pARIJAMENTARY DELEGATIONS 

The Honourable Senator De Bane, P.C., tabled the following: 

Report of the Canadian Section of the Assemblee 
Internationale des Parlementaires de Langue Fran9aise 
respecting its participation at the AIPLF Bureau meeting, held in 
Luxembourg OD July 5, 1997.-Sessional Paper No. 1/36-292. 

Report of the Canadian Section of the Assemblee 
Internationale des Parlementaires de Langue Franpise 
respecting its participation at the XXIIIrd ordinary session of the 
AIPLF, held in Luxembourg, from July 7 to 10, 1997. 

. -Sessional Paper No. 1/36-293. 

L'honorable senateur Rompkey, c.p., propose, appuye par 
l'honorable senateur De Bane, c.p., que Ie rapport soit inscrit a 
l'ordre du jour pour etude ala prochaine seance. 

La motion, mise aux voix, est adoptee. 

AVIS DE MOTIONS DU GOUVERNEMENT 

Avec la permission du Senat, 
L'hoDorable senateur Carstairs propose, appuye par l'honorabJe 

senateur Fairbairn, c.p., 

Que, lorsque Ie Senat ajournera aujourd'hui, il demeure 
ajourne jusqu'a demain, Ie mercredi 10 decembre 1997, a 13h30. 

La mot,ion, mise aux voix, est adoptee. 

'DEP6T DE KAPPORI'S DE D:ELEGATlONS INTERPARLEMENTAIRES 

L'honorable senateur De Bane, c.p., depose sur Ie Bureau ce 
qui suit; . 

Rapport de la section canadienne de l' Assemblee 
internationale des parlementaires de langue fran9aise 
relativement a sa participation a la reunion du Bureau de 
l' AIPLF, tenue a Luxembourg, Ie 5 juillet 1997.-Document 
parlementaire nO 1/36-292. 

Rapport de Ia section canadienne de · l' Assemblee 
internationale des parlementaires de langue fran9aise 
relativement a sa participation a la xx:rne session ordinaire de 
l' AIPLF, tenue a Luxembourg, du 7 au 10 juillet 1997 . 
-Document parlementaire nO 1/36-293. 
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NOW TIffiREFORE the Senate resolves that an amendment 
to the Constitution of Canada be authorized to be made by 
proclamation issued by His Excellency the Governor General 
under the Great Seal of Canada in accordance with the schedule 
hereto. 

SCHEDULE 

AMENDMENT TO THE CONSTTIUTION OF CANADA 

L Term 17 of the Terms of Union of Newfoundland with 
Canada set out in the Schedule to the Newfoundland Act is 
repealed and the following substituted therefor: 

"17.(1) In lieu of section ninety-three of the Constitution 
Act, 1867, this Term shall apply in respect of the Province 
of Newfoundland. 

(2) In and for the Province of Newfoundland, the 
Legislature shall have exclusive authority to make laws in 
relation to education, but shall provide for courses in 
religion that are oot specific to oa religious denomination. 

(3) Religious observances shall be permitted in a school 
where requested by parents." 

Citation 

2. This Amendment may be cited as the Constitution 
Amendment, year of proclamation (Newfoundland Act). 

After debate, 
The Honourable Senator Kinsella moved, seconded by the 

HoooUIable Senator DeWare, that further debate'on the motion be 
adjourned until the next sitting. 

The question being put on the motion, it was adopted. 

Order No. 1 was called and postponed until the next sitting. 

OTHER BUSlNFSS 

SENATE PuUJC BIllB 

Orders No. 1 to 3 were called and postponed until the 
next sitting. 

The Order was called to resume debate on the motion of the 
Honourable Senator Rompkey, P.C., seconded by the Honourable 
Senator Whelan, P.e., for the adoption of the Seventh Report of 
the Standing Committee on Internal Economy, Budgets and 
Administration (the use of Senate resources by Senator 
Tlwmpson), presented in the Senate on December 9, 1997. 

Le Senat a resolu d'autoriser la modification de Ia 
Constitution du Canada par la proclamation de Son Excellence Ie 
gouverneur general sous Ie grand sceau duCanada, en 
conformite avecl'annexe ci-jointe. O. 

ANNEXE 

MODIFICATION DE LA CONSTITUTION DU CANADA 

L La clause 17 des Conditions Ode l'union de Terre-Neuve 
avec Ie Canada figurant a l'annexe de la Loi sUr Terre-Neuve 
est abrogee et remplacee par ce qui s°uit: 

TItre 

~ 17.(1) En ce qui concerne Ia province de Terre-Neuve, 
la presente clause s'applique au lieu de I 'article 
quatre-vingt-treize de la Lai constitutionnelle de 1867. 

(2) Dans la province de Terre-Neuve et pour cette 
province, la Legislature a competence e~clusive pour 
Iegiferer en matiere d' education, mais elle doit prevoir un 
enseignement religieux qui ne vise pas une religion en 
particulier. 

(3) L'observance d'une religion doit etre permise dans 
une ecole si les parents Ie demandenL » 

2. Titre de la presente modification: Modification 
constitutionnelle de I'annee de la proclamation (Loi sur 
Terre-Neuve). 0 

Apres debat, 
L'honorable seoateur :Kinsella propose, appuye par l'oonorable 

senateur DeWare, que la suite du debat sur la motion soit 
renvoyee a la prochaine seance. 0 

La motion, mise aQ~ voi."t, est adoptee. 

L'article nO 1 est appele et differe a la prochaine seance. 

AUTRES AFFAlRES 

P:uu1m DE LOI D'IN'lD1:r punx; DU SWT 

Les articles nOs 1 a 3 sont appeles et differes a la 
prochaine seance. 

RAl'Polmi DE coMlTts 

L'ordre du jour appelle la motion de l'honorable senateur 
Rornpkey, c.p., appuyee par l'bonorable senateur Whelan, c.p., 
tendant a Ia l'adoption du septieme rapport du Comite permanent 
de la regie interne, des budgets et de l'administration (le droit du 
senateur Tlwmpson d'utiliser les ressources du 8enat), presente 
au Senat Ie 9 decembre 1997. 
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SPEAKER'S RULING 
~ 

Honourable Senators, yesterday, Monday, December 15, the 
Honourable Eymard Corbin raised a point of order questioning 
the authority of the Standing Committee on Internal Economy, 
Budgets and Administration to present its Seventh Report, dated 
and presented Tuesday, December 9. 

Senator · Corbin characterizes the measures recommended in 
the Report as disciplinary in nature. Consequently, he believes . 
they involve the privileges of Senator Thompson, a matter 
beyond the mandate of this Committee. He finds in 
recommending this action that the Committee has taken upon 
itself the exclusive power of the full Senate in a matter that is 
essentially one of privilege. In support of this position, he refers 
to the requirement for a reference to the Committee on Privileges 
in Rule 86(1)(f)(ii). In addition, he submits that the power of the 
Internal Economy Committee to see to the administration of the 
Senate does not extend to the actions of individual Senators. 

Speaking in support of the Report and the actions of the 
Internal Economy Committee, Senator Kenny pointed out that 
the Committee was merely reporting recommendations to the 
Senate for its consideration and decision. He noted that the 
Internal Economy Committee possesses statutory powers under 
the Parliament of Canada Act. 

Senator St Germain then intervened to draw the attention to 
Rule 43(1) which states that it the duty of every Senator to 
defend the privileges of the Senate and of all Senators. He also 
expressed concern about the possibility of developing a vigilante 
mentality. 

In assessing the powers of the Internal Economy Committee, 
Senator Bolduc maintained there is an important distinction 
between its power to manage the Senate as a body and the power 
to '""'2"age each individual Senator. He questioned whether the 
Internal Economy Committee has the right to judge, prejudge or 
evaluate the performance of any particular Senator. 

Fmally, Senator Carstairs spoke to urge the Chair to rule as 
quickly as possible. I have reviewed the comments that were 
made yesterday and I am prepared to rule on the point of order. 

Honourable Senators, the Standing Committee on Internal 
Economy, Budgets and Administration is unique among Senate 
committees in that it has a statutory mandate. I do not interpret 
the law, but must, of course, take note of it. Section 19.3 of the 
Parliament of Canada Act provides that the Committee may act 
on all [mancial and administrative matters respecting the Senate, 
its premises, its services, its staff and the members of the Senate. 
Powers, however, are to be exercised subject to the rules, 
direction and control of the Senate, as provided in 
subsection 19.1(4). 

Under the Rules of the Senate, the Committee has a special 
power, possessed by only one other Committee, to act on its own 
initiative. The other Committee that has a power to act on its 
own initiative is the Standing Committee on Privileges, Standing 
Rules and Orders, whose participation in the study of this issue is 
mentioned in the Report. In the words of Rule 86(1)(g), the 
Internal Economy Committee is " ... authorized on its own 
initiative to consider all matters of a [mancial or administrative 
nature relating to the internal management of the Senate." 

DECISION DU PREsIDENT 

Honorables senateurs, bier, lundi 15 decembre, l'honorable 
Eymard Corbin a fait un rappel au Reglement a propos du 
pouvoir du Comi16 permanent de la regie interne, des budgets et 
de l'administration de presenter son Septieme Rapport, date et 
presente Ie mardi 9 decembre. 

Le senateur Corbin qualifie de disciplinaires les mesures 
recommandees dans ce rapport. Par consequent, il estime que 
cela implique les privileges du senateur Thompson, question qui 
n'entre pas dans Ie mandat du Comite. nest d'avis que par ce 
geste, Ie Comi16 s'est arroge Ie pouvoir exclusif de l'ensemble 
du Senat sur une question qui releve essentiellement du 
privilege. A l'appui de sa position, il invoque l'ordre de renvoi 
au Comi16 des privileges qui est prevu par l'article 86(12f)(ii). En 
outre, il soutient que Ie pouvoir du Comite de la regie interne de 
veiller a l'administration du Senat ne s'6tend pas 
individuellement aux actes des senateurs. 

Appuyant Ie rapportet la decision du Comite de la regie 
. interne, Ie senateur Kenny signale que Ie Comite n'a fait que 
. soumettre des recommandations a l'examen et a l'approbation du 

Senat n rappelle que Ie Comite de la regie interne possede des 
pouvoirs qui lui sont conferes par la Loi sur Ie Parlement du 
Canada. 

Le senateur St Germain est intervenu pour attirer l'attention 
sur l'article 43(1), qui precise qu'il incombe a chaque senateur 
de preserver les privileges du Senat et de tous les senateurs. n 
s'est egalement dit inquiet que De se developpe une mentali16 de 
prefet de discipline. 

Examinant les pouvoirs du Comite de la regie interne, Ie 
senateur Bolduc souligne qu'il faut faire la difference entre son 
pouvoir de gestion du Senat en tant qu' organisme et son pouvoir 
de gestion vis a .... is de chaque senateur. n demande si Ie Comite 
de la regie interne a Ie droit de juger, de prejuger ou d' evaluer Ie 
rendement d'un senateur en particulier. 

Enfm. Ie senateur Carstai.rs a demande au President de rendre 
sa decision Ie plus rapidement possible. J'ai bien pese 1es 
commentaires qui ont ete faits hier et je suis en mesure de rendre 
ma decision sur Ie rappel au Reglement. 

Honorables senateurs, Ie Comite de la regie interne, des 
budgets et de l'administration est unique parmi les comites du 
Senat, et son mandat lui est confere par une loi. Je n'ai pas a 
interpreter la loi, mais je dois evidemment en tenir compte. -
L'·article 19.3 de la Loi sur Ie Parlement du Canada prevoit que · 
Ie Comite peut s ' occuper des questions financieres et 
administratives interessant Ie Senat, ses locaux, ses services et 
son personnel, ainsi que les senateurs. Ces pouvoirs, toutefois, 
doivent etre exerces selon les regles et sous l'autorite du Senat, 
comme Ie precise Ie paragraphe 19.1(4). t 

Aux termes du Reglement lht Senat, Ie Comite a un pouvoir 
special, que seul un autre comite detient, qui est celui d' agir de 
sa propre initiative. L'autre comite qui detient un pouvoir 
semblable est Ie Comi16 des privileges, du Reglement et de la 
procedure, qui a e16 associe a l'examen de cette question, comme 
il est indique dans Ie rapport. D'apres l'article 86(I)g), Ie Comi16 
de ·la regie interne « est atitorise a examiner, de sa pro pre . 
initiative, toutes les questions d' ordre financier ou administratif 
relatives a la gestion interne du Senat ». 
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The Internal Economy Committee decided to use its power to 
act on its own initiative to look into and consider a particular 
matter. Its Report is limited to recommendations that would 
temporarily suspend Senator Thompson's access to Senate 
resources, clearly a matter of a fmancial or administrative nature. 
The Report does not reflect upon Senator Thompson or his 
conduct. The recommendations are careful to preserve the 
Senator's ability to travel to Ottawa to safeguard bis privileges to 
attend, to speak and to vote. They are careful to preserve his 
ability to regain access to Senate resources as soon as he sees fit 
to apply. 

The Committee's recommendations as presented in this Report 
modify the application of general policies relating to the resource 
entitlements provided to all Senators. It must be noted, however, 
that the Committee is not undertaking this action on its own 
authority. Indeed, it has placed its recommendations before the 
full Senate for consideration as it must. Under this procedure, the 
suspension of Senator Thompson's access to resources will be 
determined by no less a body than the one charged with the 
protection of bis privileges. 

Honourable Senators, in these circumstances, it seems to me 
that the Committee has simply exercised its right to act on its 
own initiative and consider a matter of a financial or 
administrative nature. The recommendations seem carefully 
limited to matters concerning Senate resources, 

The only mention of attendance is a factual and neutral 
reference to a public record wbich can explain why action of the 
kind being proposed is appropriate. The participation of the 
Standing Committee on Privileges, Standing Rules and Orders 
noted in the Report only serves, to my mind, to underline the 
respect that each committee is obviously showing for the 
mandate of the other in this area where mandates can overlap. 

It is precisely because the Report is essentially about 
resources, and not about attendance, that I conclude that it does 

. not involve a question of privilege. Had the Report reflected 
critically on the character of Senator Thompson, it would have 
triggered in my mind the privilege concerns invoked by 
Senator Corbin. 

As to whether the power of the Internal Economy Committee 
is limited to the adoption and administration of general policies, 
to the exclusion of decisions relating to individual Senators, I 
know of no such limitation. On the contrary, I suspect that such a 
limitation would not be beneficial. In fact., it could impair the 
ability of the Committee to, help individual Senators by 
providing resources in appropriate circumstances. 

In my view, the Committee is limited in its mandate to 
fmancial and administrative matters, whether of a general or a 
particular application, and this limitation has been respected in 
this Report 

During bis intervention yesterday, Senator St. Germain drew 
the attention of all honourable Senators to their duty to preserve 
the privileges of the Senate and of individual ' Senators. I thank 
Senator Corbin for giving Honourable Senators a chance to look 
into, and reflect on, what this Report does and does not do. 

I rule the Report to be in order. 

Le Comite de la regie interne a decide d'user de ce pouvoir 
d'initiative pour examiner une question donnee. Son rapport se 
resume a des .recommanciations qui interdiraient temporairement 
au senateur Thompson l'acces aux ressources du Senat., ce qui 
est clairement une question d'ordre financier ou administratif. Le 
rapport ne porte pas de jugement sur Ie senateur ou sa conduite . . 
Le Comite prend bien soin de preserver la capacite du senateur 
de se rendre a Ottawa en vue de proteger ses privileges, soit 
d' assister aux delit~rations du Senat., de prendre la parole et de 
voter. 11 prend egalement sOlD de lui menager la possibilite 
d'avoir de nouveau acces aux ressources du Senat aussit6t qu'il 
desirera en faire la demande. 

Les recoIllIIlimdations du Comite, telles que presentees dans 
ce rapport, modifient l'application de la politique generale · 
relativement aux ressources mises a la ·disposition de tbu·s les 
sei:J.ateurs. n convient toutefois de ne pas oublier que Ie Comire 
n'a pas agi dans ce cas-ci de sa propre initiative. n a soumis, 
comme ille doit., ses recommandations a l'examen de l'ensemble 
du Senat. En vertu de cette procedure, la suspension du droit du 
senateur Thompson d'avoir acces a ces ressources sera decidee 
par la meme instance qui est chargee de proteger ses privileges. 

Honorables senateurs, en l' occurrence, il me semble que· Ie 
Comire n'a fait qu'exercer son droit d'initiative et d'examiner 
une question d'ordre financier ou ·administratif. Les 
recommandations semblent se limiter a des questions qui 
concernent les ressources du Senat . 

La seule mention de presence est une allusion neutre et 
factuelle a un registre public, ce qui peut expliquer qu'une action o. . ..• 
comme cene proposee soit appropriee. La participation du 
Comire des privileges, du Reglement et de la procedure ne sert, a 
m::m sens, qu'a souligner Ie respect manifeste de chaque comire 
pour Ie mandat de l'autre dans un domaine ou les mandats 
peuvent se chevaucher. 

C'est precisement parce qu'il est essentiellement question de 
ressources dans Ie rapport, et non de presences, que fen concius 
qu'il ne s'agit pas d'une question de privilege. Si Ie rapport avait 
porte un jugement sur la conduite du senateur Thompson, ceia 
aurait automatiquement d6clencM dans mon esprit Ia question de 
privilege invoquee par Ie senateur Corbin. 

Quant a ·savoir si les pouvoirs du Comite de Ia regie interne se 
limitent a l'adoption et a l'application de politiques generales, a 
l'exclusion de decisions ayant trait aux senateurs en particulier, 
je ne connais aucune contrainte semblable. Le cas echeant, 
j'aurais pluwt tendance a en voir les aspects negatifs, car elles 
pourraient empecher Ie Comite d'aider un senateur en lui 
fournissant des ressources dans les circonstances donnees. 

A mon avis, Ie Comite est limite, par son mandat, a des 
questions financieres et administratives, qu 'elles soient 
d'application generale ou particuliere, et ces parametres ont ete 
respectes dans Ie Rapport 

Durant son intervention bier, Ie senateur St. Germain a attire 
l'attention de tous les honorables senateurs sur leur devoir de 
preserver les privileges du Senat et de tous les senateurs. Je 
remercie Ie senateur Corbin d'avoir donne aux honorables 
senateurs la possibilire de reflechir a ce que Ie Rapport fait et ne 
fait pas. 

Je conclus que Ie Rapport est recevable. . .~ " 
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The question being put on the motion of the Honourable 
Senator Rompkey, P.e., seconded by the Honourable Senator 
Whelan, P.C., for the adoption of the Seventh Report of the 
Standing Committee on Internal Economy, Budgets and 
Administratioll, it was adopted. t . 

Consideration of the Second Report of the Standing Senate 
Committee on Agriculture and Forestry (budget-study on the 
present state of agriculture in Canada), presented in the Senate on 
December 9,1997. 

The Honourable Senator Gustafson moved, seconded by the 
Honourable Senator Cohen, that the Report be adopted. 

The question being put on the motion, it was adopted. 

Consideration of the Third Report of the Standing Senate 
Committee on Agriculture and Forestry (budget-study on the 
present state of forestrY in Canada), presented in the Senate on 
December 9, 1997. '. 

The Honourable Senator Gustafson moved, seconded by the 
Honourable Senator Comeau, that the Report be adopted. 

The question being put op the ootion, it was adopted. 

Resuming debate on the motion of the Honourable Senator 
Fairbairn, P.e., seconded by the Honourable Senator LeBreton: 

That, in the opinion of this House, the government should 
consider the request of the Famous Five Foundation to honour 
the memory of Emily Murphy, Nellie McClung, Irene Parlby, 
Louise McKinney and Henrietta Muir Edwards, known as the 
Famous Five, by allowing a statue commemorating them to be 
placed Oil Parliament Hill. 

Mter debate, 
The Honourable Senator Kenny moved, seconded by the 

Honourable Senator Fairbairn, P.C., that further debate on the ' 
motion be adjourned until the next sitting. 

The question being p~t on the motion, it was adopted. 

. . 

Resuming debate on the motion of the Honourable Senator 
Kenny, seconded by the Honourable Senator Nolin: 

That Senator Andrew Thompson be ordered to attend the 
Senate in his place when the Senate resumes sitting in 
February 1998 following the Christmas adjournment; 

That, should he fail to attend, the matter of his continuing 
absence be referred to the Standing Senate Committee on 
Privileges, Standing Rules and Orders for the purpose of 
determining whether his absence constitutes a contempt of the 
Senate; 

La Imtion de l'bonorable senateur Rompkey, c.p., appuye par 
l'honorable senateur Whelan, c.p., tendant a l'adoption du 
septieme rapport du Comite permanent de la regie interne, des ' 
budgets et de l'administration. mise aux voix, est adoptee. 

Etude du deuxieme rapport du Comite senatorial permanent de 
l'agriculture et des forets (budget-etude de l'etat actuel de 
l'agriculture au Canada), presente au Senat Ie 9 d6cembre 1997. 

L'honorable senateur Gustafson propose, appuye par 
l'honorable senateur Cohen, que Ie rapport soit adopte. 

La motiOIl, mise aux voix, est adoptee. 

Etude du troisieme rapport du Comite senatorial permanent de 
l'agriculture et des forets (budget-etude de ['erat actuel des forets 
au Canada), presente au Senat Ie 9 d6cembre 1997. 

L'honorable senateur Gustafson propose, appuye par 
l'honorable senateur Comeau, que Ie rapport soit adopte. 

La motion. mise aux voix, est adoptee. 

Reprise du debat sur la motion de I'honorable senateut 
Fairbairn, c.p., appuyee par l'bonorable senateur LeBreton, 

Que, de l'avis de la Chambre, Ie gouvernement devrait 
prendre en consideration la demande de la fondation Famous 
Five d'bonorer la memoire de Emily Murphy, Nellie Mcaung, 
Irene Parlby, Louise McKinney 'et Henrietta Muir Edwards -les 
«: Famous Five» - en permettant de commemorer celles-ci par 
l'installation d'un monument sur la CoUine parlementaIre. 

Apres debat, 
L'bonorable senateur Kenny propose, appuye par l'honorable 

senateur Fairbairn, c.p., que la suite du debat sur la motion soit 
ren,voyee a la prochaine seance. . 

La motion. mise aux voi4, est adoptee. 

Reprise du debat sur la motion de l'honorable senateur Kenny, 
appuyee par l'bonorable senateur Nolin, 

QU'il soit ordonne au senateur Andrew Thompson de prendre 
place a son fauteuil au Senat, lorsque les seances.reprendront, en 
fevrier 1998, apres l'ajoumement de Noel; . 

Que, si Ie senateur n'est pas present, la question de son 
absence prolongee soit renvoyee au Comite permanent des 
privileges, du Reglement et de la procedure, qui determinera si 
cette absence constitue un outrage au Senat; 
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That, if the Connnittee is obliged to undertake this study, it be 
authorized to examine and report upon any and all matters 
relating to attendance in the Senate and how it specifically 
applies in the case of Senator Thompson; and 

That the Committee report its findings and any possible 
r.ecommendations within two weeks from the day the matter is 
referred to the Connnittee. 

After debate, 
The question beingput on the Imtion, it was adopted. 

Orders No.8 (inquiry), 3 and 1 (motions) were called and 
postponed until the next sitting. 

QUESTIONS OF PRIVILEGE 

With leave of the Senate, 
The Questions of Privilege of which the Honourable Senators 

Tkachuk and Kinsella gave notice earlier this day were held over 
until tomorrow. 

Consideration of the Fmai Report of the Special Committee of 
the Senate on Post-Secondary Education, tabled in the Senate 
earlier this day. 

After debate, 
The Honourable Senator Lavoie-Roux Imved, seconded by the 

Honourable Senator Rossiter, that further debate on the 
consideration of the Report be adjourned until the next sitting. 

The question being put on the motion, it was adopted. 

ADJOURNMENf 

The Honourable Senator Graham moved, seconded by the 
Honourable Senator Bonnell: 

That the Senate do now adjourn. 

The question being put on the motion, it was adopted. 

Que, si Ie Comite est oblige d' entreprendre cette etude, il soit 
autorise it etudier pour en faire rapport toute question liee it la 
presence aux seances du Senat, plus particulierement ence qui 
concerne Ie senateur Thompson; et 

Que Ie Comite fasse rapport de ses conclusions et de ses 
eventuelles recmmnandations dans les deux semaines suivant Ie 
renvoi de la question. 

Apres debat, . 
La Imtion, mise aux vou. est adoptee. 

Les articles nos 8 (interpellation), 3 et 1 (motions) sont appeles 
et differ.es it la prochaine seance. 

Avec la permission du Senat, 
Les questions de privilege dont les honorables senateurs 

Tkachuk et Kinsella ont donnes avis plus tOt aujourd'hui sont 
retenues jusqu'a demain. 

Etude du rapport final du Comite senatorial special de 
l'enseignement postsecondaire, depose au Senat plus tot 
aujourd'hui. 

Apres debat, 
L'honorable senateur Lavoie-Roux propose, appuye par 

I'honorable senateur Rossiter, que la suite du ctebat sur l' etude du 
rapport soit renvoyee it la prochaine seance. 

La motion, mise aux voix, est adoptee. 

AJOURNEMENT 

L'honorable senateur Graham. c.p., propose, appuye par 
l'honorable senateur Bonnell, 

Que Ie Senat ajourne maintenant 

La motion, mise aux voix, est adoptee. 

( 

.~. 
'-.,;.~ 
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The Members convened were: 

The Honourable Senators 

Adams . 
Andreychuk 
Atkins 
Bacon 
Beaudoin 
Berntson 
Bolduc 
Bryden 
Buchanan 
Butts 
Carstairs . 
Chalifoux 
Cochrane 
Cogger 
Cohen 

PRAYERS 

Comeau 
Cools 
Corbin 
De Bane 
DeWare 

. Di Nino 
Doody " 
Doyle 
Eyton 
Fairbairn 
Ferretti Barth 
Forrestall 
Gauthier 
Ghitter 
Gigantes " 

SENATORS'STATEMENTS 

Some Honourable Senators made statements. 

DAILY ROUTINE OF BUS1NESS 

Grafstein 
Graham 
Grimard 
Gustafson 
Haidasz 
Hebert 
Jessiman 
Johnson 
Joyal 
Kinsella 
Lavoie-Roux 
Lawson 
LeBreton 
Lewis 
Losier-Cool 

PREsENTATION OF REPoRTS FROM STANDING OR. SPEClAL 

COMMITTEES 

The Honourable Senator Maheu presented the following: 

WEDNESDAY. February 11, 1998 

The Standing Committee on Privileges. Standing Rules and 
Orders has the honour to present its 

SECOND REPORT 

On December 16. 1997. the Senate ordered Senator Andrew 
Thompson to attend in his place when the Senate resumed sitting 
in February 1998 following the Christmas adjournment. A letter 
dated December 18. 1997. from the Clerk of the Senate. 
enclosing a certified true copy of this order, was personally 
served on Senator Thompson. 

Mter the Christmas adjournment, the Senate resumed sitting 
at 2:00 p.m. on Tuesday, February 10. 1998. Senator Thompson 
was not in his place at thoat time. nor does the attendance record 
of the Senate indicate that he was present at any time during this 
sitting. 

Pursuant to the terms of the December 16, 1997 Senate order, 
since Senator Thompson failed to attend the Senate, the matter of 
his continuing absence is now referred to the Standing . 
Committee on Privileges, Standing Rules and Orders for the 
purposes of determining whether his absence constitutes a 
contempt of the Senate. The Committee is to report its findings 
and any possible recommendations within two weeks from the 
day the matter was referred to it 

Les membres presents sont : 

Les honorables senateurs 

PruERE 

Lucier 
Lynch-Staunton 
Maheu 
Mercier 
Milne 
Molgat 
Moore 
Murray 
Nolin 
Pearson 
Pepin 
Phillips 
Pitfield 
Poulin 
Prud'homme 

DECLARATIONS DE sENATEURS 

Robertson 
Robichaud 

(Saint-Louis-de-Kent) 
Rompkey " 
Rossiter 
Simard 
Sparrow 
Spivak 
Stanbury 
Stollery 
Stratton 
Taylor 
Watt 
Whelan 
Wood 

Des honorables senateurs font des declarations. 

AFFAIRES COURANTES 

PR.EsENTATION DE R.AP1'ORIS DE coMITEs PERMANENTS OU 

Sl'EaAUX 

L'honorable senateur Maheu presente ce qui suit: 

Le MERCREDI 11 fevrier 1998 

Le Comite permanent des privileges, du Reglement et de la 
procedure a l'honneur de deposer son 

DEUXIEME RAPPORT 

Le 16 decembre 1997. Ie Senat a ordonne au senateur Andrew 
Thompson d'etre present au Senat ii. la reprise des travaux en " 
feYrier 1998, "il. la suite du conge de Noel. Une lettre du greffier 
du Senat, datee du 18 decembre et renferrnant une copie certifiee 
conforrne de l'ordre en question, a ete remise en mains propres 
au senateur Thompson. 

A la suite du conge de Noel, Ie Senat a repris ses travaux Ie 
mardi 10 fevrier 1998 il. 14 heures. Le senateur Thompson 
n' etait pas ii. sa place il. ce moment-Iii. et Ie registre des presences 
ne porte aucune mention de sa presence au cours de la seance: 

En application de l'ordre du Senat du 16 decembre, le senateur 
Thompson ne s'etant pas presente au Senat, la question de son 
absence prolongee est soumise au Comite permanent des 
privileges, du Reglement et de la procedure, qui statuera si cette 
situation constitue un outrage au Senat. Le Comite doit rendre 
compte de ses conclusions, accompagnees eventuellement de 
recomrnandations, dans un delai de deux semaines apres avoir 
ete saisi de la question. . 
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lite C0mmittee met on February 10, 1997, when the Senate 
1\ \~l" t,) .:-.)nsider this matter. 

1 )isolx-dience to an order of the Senate would appear to be, 
"i",.' r:1cie, contempt of Parliament. Before making a final 

~11"('rll;in:Hion regarding Senator Thompson, however, your 
( \Hllll)i((,'e believes that he should be heard. This is based on the 
Illlditil)IlS of the Senate, and a desire that he be given every 
11\11~"I\:\bk opportunity to provide an explanation or any relevant 
11lf<11'1\\:\£i0n and present reasons as to why his actions did not 
,;llIlstilutc a contempt the Senate. 

t\~ ,;\Illy an order of the Senate itself can require a Senator to 
IIt,~l\d :\ committee (Erskine May, 2pt Edition, p. 629), your 

; " lI11ll\itk'e recommends, by the adoption of this report: 

That the Honourable Senator Andrew Thompson be 
«Ini<'red to attend before the Standing Committee on 
priyiIeges, Standing Rules and Orders at itS next 
Ilwding scheduled for Wednesday, February 18, 1998, at 
7:00 p.m. in Room 16008. 

l~cspcctfuIly submitted, 

Le Comite s'estreuni Ie 10 fevrier 1998, a l'issue de la seance, 
pOur examiner la question. 

A premiere vue, desobeir a un ordre · du Senat sernblerait . 
constituer un outrage au Parlement. Mais avant de statuer 
defmitivement sur son cas, votre Comite estirne que Ie senateur 
Thompson devrait etre entendu. Cela est conforrne aux traditions 
du Senat et s'inspire du souci de donner au senateur la possibilite 
de fournir des explications ou toute precision utile et d'expliquer 
en quoi ses actions ne constituent pas un outrage au Senat. 

Comme seul un ordre du Senat peut ·obliger un senateur a 
comparaftre devant un comite (Erskine May, 21 e edition, p. 629), 
votre Comite recommande, par l'adoption de ce rapport : 

QU'il soit ordonne it I'honorable senateur Andrew 
Thompson de se presenter devant Ie Comite permanent 
des privileges, du Reglement et de la procedure, it sa 
prochaine reunion, qui doit de tenir Ie 
mercredi 18 remer 1998, it 19 heures it la piece 160-S. 

Respectueusement soumis, 

La presidente, 

SHIRLEY MAHEU 

Chair 

With k;:we of the Senate, 
The iIonourable Senator Maheu moved, seconded by the 

JJ'Jllollr.lble Senator Moore, that the Report be adopted. 

After debate, 
III amcndment, tbe Honourable Senator Ghitter moved, 

l)"I';Ollded by the Honourable Senator Stratton, that the Report be 
~JJlo/ldcd by deleting all of the words following the second 
.y:.t/ilWaph and substituting therefor the following: 

That Senator Andrew Thompson be expelled from the 
Senute forthwith and that no' further amounts be remitted to 
hlm for eitlter his sessional indemnity or incidental expense 
nllow:illce. 

After debate, 
Willi leave of the Senate and pursuant to Rule 30, the motion in 

mJ,J,t;/lclmcnt was modified to read as follows: 

That the Report b~ amended by deleting all of the words 
follo\\ing the second paragraph and substituting therefor the 
fl)lIo\\ing: 

That Senator Andrew ThompsoI'1 be expelled from the 
Senate forthwith and that no further amounts be remitted 
to him for either his sessional indemnity or tax-free 
allowance. 

Avec Ia permission du Senat, 
L'honorabie senateur Maheu propose, appuye par l'honorable 

senateur Moore, que Ie rapport soit adopt6 maintenant. 

Apres debat, 
En amendement, l'bonorable senateur Ghitter propose, appuye 

par l'bonorable senateur Stratton, que Ie rapport soit modifie en 
supprimant tout Ie texte qui suit Ie deuxieme paragraphe et en Ie 
rempla~ant par ce qui suit: 

Que Ie senateur Andrew Thompson soit irnrnewatement 
expulse du Senat et qu'aucune sornrne ne lui soit plus 
vers6e, tant au titre de son indemnite de session que de son 

. indemnite de depenses imprevues. · 

-----Apres debat, . 
Avec Ia permission du Senat et confonnement a l'article 30 du 

Reglement, la motion en amen dement est modifiee et se lit 
cornrne suit: 

Que Ie rapport soit modifie en supprirnant tout Ie texte 
qui suit Ie deuxieme paragraphe et en Ie rempla~ant par ce 
qui suit: 

Que Ie senateur Andrew Thompson soit immediatement 
expulse du Senat et qu' aucune sornrne ne lui soit plus 
versee, tant au titre de son indemnite de session que de son 
indemnite non irnposable. 
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After debate, 
In amendment, the Honourable Senator Lawson moved, 

s.econded by the Honourable Senator Lucier, that the motion in 
amendment be amended by adding thereto: 

That the debate on the motion in amendment be 
adjourned until the Senate Law Clerk has rendered an 
opinion on its legality; and 

That the Law Clerk report his opinion to the Senate by 
tomorrow. 

Debate. 

At 4: 17 p.m the sitting was suspended. 

At 4:56 p.m the sitting resumed. 

Resuming debate on the sub-amendment of the Honourable 
Senator Lawson to the motion in amendment of the Honourable 
Senator Ghitter to the motion of the Honourable Senator Maheu, 
for the adoption of the Second Report of the Standing Committee 
on Privileges, Standing Rules and Orders. 

After debate, 
The Honourable Senator Carstairs moved, seconded by the 

Honourable Senator Gigantes, that further debate on the 
sub-amendment be adjourned until the next sitting. 

The question being put on the motion, it·Was adopted. ' 

With leave, 
The Senate reverted to Government Notices of Motions. 

With leave of the Senate, 
The Honourable Senator Carstairs moved, seconded by the 

Honourable Senator Stanbury: 

That the Clerk of the Senate be instructed to send a letter 
to Senator Andrew Thompson ordering him to appear 
before the Standing Committee on Privileges, Standing 
Rules and Orders on Wednesday, February 18, 1998, 
at 7:00 p.m in Room 160-S; and 

That, when available, transcripts of today's debates be 
transmitted to Senator Thompson. . 

After debate, 
The question being put on the motion, it was adopted ; 

Ordered, That all remaining Orders be postponed until the 
next sitting. 

( 
Apres debat, " 
En amendement, l'honorable senateur Lawson propose, appuye 

par l'honorable senateur Lucier, que la motion en amendement 
soit modifiee en y ajoutant : 

Que Ie debat sur la motion en amendement soit ajoume 
jusgu'a ce que Ie Iegiste du Senat se soitprononce sur sa 
legalite, et 

Que Ie Iegiste fasse rapport de son avis au Senat de main 
au plustard 

Debat. 

A 16h17, Ia seance est suspendue. 

A 16h56, Ia seance reprend. 

Reprise du debat sur Ie sous-amendement de I'honorable 
senateur Lawson a Ia motion en amendement de l'honorable 
senateur Ghitter a Ia motion de l'honorable senateur Maheu, 
tendant a l'adoption du deuxieme rapport du Comite pennanent 
des privileges, du Reglement et de la procooure. 

Apres debat, 
L'honorable senateur Carstairs propose, appuye par l'honorable 

senateur Gigantes, que la suite du deb at sur Ie sous-amendement 
soit rerivoyee a la prochaine seance. 

La motion, mise aux vou, est adoptee. 

Avec pennission, 
Le Senat se reporte aux Avis de motions du gouvernement. 

Avec la permission du Senat, 
L'honorable senateur Carstairs propose,appuye par l'honorable 

senateur Stanbury, 

Que 1'0n donne pour instruction au Greffier du Senat 
d' 6crire au senateur AndI:ew Thompson pour lui ordonner 
de se presenter devant Ie Comite permanent des privileges, 
du Reglement et de la procedure mercredi, Ie 18 fevrier 
1998, a 19 heures, dans Ia piece 160-S,et 

Qu'un exemplaire de la transcription des Debats du Senat 
d'aujourd'hui soit expedie au senateur Thompson des qu'il 
sera disponible. 

Apres debat, 
La motion, mise aux voix, est adoptee. 

Ordonne: Que tous les articles qui res tent a l' ordre du jour 
soient diff6res a la prochaine seance. 
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That the Committee be authorized to permit coverage by 
electronic media of its public proceedings with the least possible 
disruption of its hearings; 

That the Committee be authorized to adjourn from place to 
place in Canada for the purpose of pursuing its study; . 

That the Committee be authorized to engage the services of 
such counsel and technical, clerical and other personnel as may 
be necessary; and . 

That the Committee present its final report no later than 
March 31, 1998. 

The question being put on the motion, it was adopted. 

Pursuant to the Order adopted earlier this day, the Senate 
proceeded to the consideration of the motion of the Honourable 
Senator Carstairs. 

The Honourable Senator Carstairs moved, seconded by the 
Honourable Senator Bacon: 

That the Standing Committee on Privileges, Standing Rules · 
and Orders take into consideration the Senate debate of 
February 11 and its interim report related to its Order of 
Reference of December 16, 1997, particularly with respect to the 
amendment that was moved; 

That the Committee be authorized to obtain further advice of 
legal counsel in the matter of the power of the Senate to expel, 
suspend or otherwise deprive Senator Thompson of his seat in 
the Senate; and the ability to withhold Senator Thompson's 
sessional indemnity and expense allowance, whatever his current 
status as a member of the Senate; and 

That the Committee submit its recommendations thereon as 
soon as possible or, in any case, no later than when it presents its 
final report on February 24, 1998, on its Order of Reference of 
December 16, 1997. 

The question being put on the motion, it was adopted. 

REPORTS DEPOSITED WITH THE CLERK OF mE 
SENATE PURSUANT TO RULE 28(2): 

Report of the Commission to review allowances of Members 
of Parliament, pursuant to the Parliament of Canada Act, 
s. 68.-Sessional Paper No. 1136-437. 

ADJOURNMENT 

The Honourable Senator Carstairs moved, seconded by the 
Honourable Senator Gigantes: 

That the Senate do now adjourn. 

The question being put on the motion, it was adopted. 

Que Ie Comite so it habilite a permettre Ie reportage de ses 
deliberations publiques par les medias d'information 
electroniques, en derangeant Ie moins possible ses travaux; 

Que Ie Comite soit autorise a se deplacer a travers Ie C~ada 
aux fins de poursuivre son etude; 

Que Ie Comite soit habilite a retenir les services de conseillers, 
techniciens, employes de bureau et autres personnes jugees 
necessaires; et . 

Que Ie Comite presente son rapport final au plus tard 
Ie 31 mars 1998. 

La motion, mise aux voix, est adoptee. 

Suivant 1'0rdre adopte plus t5t aujourd'hui, Ie Senat procede a 
l' etude de Ia motion de I'honorable senateur Carstairs . . 

L'honorable senateur Carstairs propose, appuye par I'honorable 
. s€nateur Bacon, 

Que Ie Comite permanent des privileges, du Reglement et de 
la procedure tienne compte des debats du Senat du 11 fevrier et 
de son rapport provisoire suivant son ordre de renvoi du 
16 decembre 1997, particulierement en ce qui concerne Ia 
modification qui a ete proposee; 

Que Ie Comite soit autorise a obtenir des av'is additionnels de 
conseillers juridiques sur Ia question du .pouvoir du Senat 
d ' expuiser, de suspendre ou de priver autrement Ie 
senateur Thompson du siege qu'il occupe au Senat et de sa 
capacite de retenir son indemnite de session et son allocation 
pour fJ-ais, quel qUe soit son statut actuel de membre du Senat; et 

Que Ie Comite presente ses recommandations a ce sujet Ie plus 
t5t possible ou au plus tard Ie 24 fevrier 1998, Iorsqu'il 
deposera son rapport fin al sur son ordre de renvoi ·du 
16 decembre 1997. 

La motion, mise aux voix, est adoptee. 

RAPPORTS HEPOsEs AUPREs DU GREFFIER DU SENAT 
CONFORMEMENT AU PARAGRAPHE 28(2) DU 
REGLEMENT 

Rapport de la Commission d'etude des indemnites des 
parlementaires, conformement 11 Ia Loi sur le Parlement du 
Canada, art. 68.-Document parlementaire nO 1136-437. 

AJOURNEMENf 

L'honorable senateur Carstairs propose, appuye par 
I'bonorable senateur Gigantes, 

Que Ie SeDat ajourne maintenant. 

La motion, mise aux voix, est adoptee. 
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The Members convened were: 

The Honourable Senators 

Gustafson · 
Hebert 
Jessiman . 
Johnson · 
Joyal 
Keon 

Les membres presents sont : 

Les honorables senateurs 

Robichaud 
(Saint-Louis-de-Kent) 

Rompkey 
Rossiter 
Simard 
Sparrow 

Andreychuk 
Atkins 
Beaudoin · 
Berntson 
Bryden 
Buchanan 
Butts 
Callbeck · 
Carney 
Carstairs 
Cohen 
Comeau 
Cools 
Corbin 

De Bane 
DeWare 
DiNino 
Doody 
Doyle 
Fairbairn 
Ferretti Barth 
Forest 
Gauthier 
Ghitter 
Gigantes 
Grafstein 
Graham 

·Grimard 

Kinsella 
Lavoie-Roux 
leBreton 
Lewis 
Losier-Cool 
Lynch-Staunton 
Maheu 

Molgat 
Moore 
Murray 
Nolin 
Pearson 
Pepin 
Perrault 
Poulin 
Prud'homme 
Rivest 
Robertson 
Robichaud 

(L' Acadie-Acadia) 

Spivak 
Stewart 
Stollery 
Stratton 
Taylor 
Watt 
Whelan 

Milne 

PRAYERS 

SENATORS' SfATEMENfS 

Some Honourable Senators made statements. 

DAll,Y ROUTINE OF BUSINESS 

PREsENTATION OF REPoRTS nOM STANDING OR. SP:F.aAL 
CoMMITl'EES 

The Honourable Senator Maheu presented the following: 

THURSDAY, February 19, 1998 

The Standing COilli-mttee on PrivilegeS, Standing Rules and 
Orders has the honour to present its 

THIRD REPORT (, 

Section 59 of the Parliament of Canada Act, R.S.C. 1985, 
chap. P-1, as amended, provides as follows: 

The Senate or the House of Commons may make 
regulations, by rule or by order, rendering more stringent on 
its own members the provisions of this Act that relate to the 
attendance of members or to the deducti.ons to be made 
from sessional allowances. 

Your Committee recommends: 

(a) that the Senate, pursuant to section 59 of the Parliament 
of Canada Act, make the Senate Sessional Allowance 
(Suspension) Regulations in the form attached; 

(b) that section 1 Of the Senate Sessional Allowance 
(Suspension) Regulations be adopted as Rule 137 of the 
Rules of the Senate; and 

PRIERE 

DECLARATIONS DE sENATEURS 

Des honorables senateurs font des declarations. 

AFFAIRFS COURANTES 

PmENTAnON DE RAlPOJtTS DE ooMITf.s PERMANENTS OU 

SP:EaAux 

L'honorable senateur Maheu presente ce qui suit : 

Le JEUDI 19 fevrier 1998 

Le Comite permanent des privileges, du Reglement ei de la 
procedure a l'honneur de presenter son 

1ROISlEME RAPpORT 

L'article 59 de la Loi sur le Parlement du Canada, S.R., 1985, 
ch. P-l, telle que modifiee, pose que: 

Le Senat et la Chanibre des communes peuvent, au moyen 
de regles ou d'ordres, prendre des reglements pour 
renforcer les exigences de la presente loi relatives a la 
presence de leurs membres respectifs ou aux deductions a 
effectuer sur l'indemnite de session. 

Votre comite recommande ce qui suit: 

a) que Ie Senat, conformement a l'article 59 de la Loi sur le 
Parlement du Canada, prenne un reglement intitule 
Reglement sur l'indemnite de session du Senat (suspension) 
dans la forme presentee en annexe; 

b) que l'article 1 du Reglement sur l'indemnite de session 
du Senat (suspension) soit adopte en tant qu'article 137 du 
Reglement du Senat; . 

. 
A. , •• 
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(c) that t.~e Oerk be instructed to transmit copies in both 
official languages of the Senate Sessional Allowance 
(Suspension) Regulations to the Oerk of the Privy Council 
for registration and publication under the Statutory 
Instruments Act. 

Respectfully submitted, 

c) qu'll soit donne instruction au greffier d'envoyer dans 
les deux langues officielles Ie Reglement sur l'indemnite de 
session du Senat (suspension) au greffier du Conseil prive 
pour enregistrement et publication en vertu de la Loi sur les 
textes reglementaires. 

Respectueusement soumis, 

La presidente • 

. SHIRLEY MAHEU 

Chair 

(The Appendix to the Report is printed as an Appendix at 
page 463). 

With leave of the Senate, 
The Honourable Senator Maheu moved, seconded by the 

Honourable Senator Moore, that the Report be adopted now. 

After debate, 
The question being put on the motion, it was adopted. i 

The Honourable Senator Maheu presented the following: 

TIITJRSDAY, February 19, 1998 

The Standing Committee on Privileges, Standing Rules and 
Orders has the honour to present its 

FOURTH REPORT 'i 

Pursuant to its order of reference of December 16,1997, your 
Co=ittee has considered the matter of Senator Andrew 
Thompson's continuing absence for the purposes of determining 
whether bis absence constitutes a contempt of the Senate. 

Your Committee met on Tuesday, February 10, 1998, and 
presented its Second Report to the Senate on Wednesday, 
February 11, 1998, requesting an order of the Senate that he 
appear before the Committee at its next scheduled meeting. 

On February 11, 1998, the Senate adopted an order requiring 
Senator Thompson to appear before the Privileges, Standing 
Rules and Orders Committee on Wednesday, February 18, 1998, 
at 7:00 p.m in Room 160-S. . 

On Thursday, February 12, 1998, the Senate adopted an order 
directing your Committee to take into consideration the Senate 
debate of February 11, and its interim report, particularly with 
respect to the amendment that was moved; and that your 
Committee be authorized to obtain further advice ' of legal 
counsel in the matter of the power of the Senate to expel, 
suspend or otherwise deprive Senator Thompson of bis seat in 
the Senate, and the ability to withhold Senator Thompson's 
sessional indemnity and expense allowance, whatever bis current 
'status as a member of the Senate. 

(L' annexe au rapport est imprimee en appendice a la 
. page 463). 

Avecla permission du Senat, 
L'honorable senateur Maheu propose, appuye par l'honorable 

senateur Moore, que Ie rapportsoit adopte inaintenant. 

Apres debat, 
La motion, mise aux vou, e$t adoptee. 

L'honorable senateur Maheu presente ce qui suit: 

Le JEUDI 19 fevrier 1998 

Le Comite permanent des privileges, du Reglement et de la 
procedure a l'honneur de presenter son 

QUATRIEME RAPPORT 

Conformement a l'ordre de renvoi du16 d6cembre 1997, votre 
Ccmite a examine la question de l'absence p'rolcngee du 
senateur Thompson aIm de determiner si cette absence constitue 
un outrage au SenaL 

Votre Comite s'est reuni Ie mardi 10 fevrier 1998 et a presente 
son Deuxieme rapport au Senat Ie mercredi 11 fevrier 1998, 
demandant qu'il soit ordonne au senateur Thompson de 
comparal"tre devant Ie Comite a sa prochaine reunion. 

Le 11 fevrier 1998, Ie Senat a adopte un ordre demandant au 
senateur Thompson de se presenter devant Ie Co mite des 
privileges, du Reglement et de Ia procedure Ie 
mercredi 18 fevrier 1998 a 19 heures a la salle 160-S. 

Le jeudi 12 fevrierl998, Ie Senat a adopte un ordre 
demandant a votre Comite de prendre en consideration les 
deliberations du Senat du 11 fevrier 1998, de meme que son 
rapport interimaire, surtout en ce qui concerne la motion 
d'amendement, et que votre Comite soit autorise a solliciter 
d'autres avis juridiques relativement au pouvoir du Senat 
d' expuiser ou suspendre Ie senateur Thompson ou de Ie priver de 
son siege au Senat, de meme qu'au pouvoir du Senat de retenir 
l'indemnite de session et l'indemnite de depenses du senateur 
Thompson, independamment de sa qualite actuelle de membre 
du Senat. 
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Your Committee met at 7:00 p.m on Wednesday, February 18, 
1998. After careful consideration of all the facts, and of the legal 
and procedural advice that it has received, your Committee 
recommends: 

1. That the Honourable Senator Andrew Thompson be found 
in contempt; 

2. That, since your Committee finds Senator Thompson in 
contempt, he be suspended for the remainder of the 
session; and 

3. That the matter of Senator Thompson's expense 
allowance, as provided in the Parliament of Canada Act, 
be referred to the Standing Committee on Internal 
Economy, Budgets and Administration for immediate 
action. . 

Respectfully submitted, 

Votre Comite s'est reuni a 19 beures Ie mercredi 18 fevrier 
1998. Apres avoir examine attentivement .tous les faits, ainsi que 
les avis juridiques et techniques re~us, votre Comite 
recommande : 

1. Que l'honorable senateur Andrew Thompson soit reconnu 
coupable d'outrage; 

2. Que, cela etant, Ie senateur Thompson soit suspendu pour 
Ie reste de la session; 

3. Que la question de rindemnite de depenses, prevue par la 
Loi sur Ie Parlemenr du Canada, soit renvoyee au Comite 
permanent de la regie interne, des budgets et de 
l'administration pour action immediate. 

Respectueusement soumis, 

La presidente, 

SHIRLEY MAHEU 

Chair 

With leave of the Senate, 
The Honourable Senator Maheu moved, seconded by the 

Honourable Senator Ferretti Barth, that the Report be placed on 
the Orders of the Day for consideration later this day; 

After debate, 
The question ~.illg put en the motio~ it was 2tinpted. 

GoVEKNMENT NOTICES OF MonONS 

With leave of the Senate, 
The Honourable Senator Carstairs moved, seconded by the 

Honourable Senator Watt . 

That when the Senate adjourns today, it do stand adjourned 
until Tuesday next, February 24, 1998, at 2:00 p.m 

The question being put on the motion, it was adopted. 

NonCl1.S OF MOTIONS 

With leave of the Senate, 
The Honourable Senator Rompkey, P.C, moved, seconded by 

the Honourable Senator Poulin: 

That the Standing Committee on Internal Economy, Budgets 
and Administration have power to sit at 3:30 p.m today, even 
though the Senate may then be sitting, and that Rule 95(4) be 
suspended in relation thereto. 

The question being put on the motion, it was adopted. 

Avec la permission du Senat, 
L'honorable senateur Maheu propose, appuye par l'honorable 

senateur Ferretti Barth, que Ie rapport soit inscrit a l'ordre du jour 
pour etude plus tard aujourd'hui. 

Apres debat, 
La motion. mise aux voix, est adoptee. 

AVIS DE MO'llONS DU GOUVERNEMENT 

Avec Ia permission du Senat, 
L'honorable senateur Carstairs propose, appuye par l'honorable 

senateur Watt, 

Que, lorsque Ie Senat ajoumera aujourd'hui, il demeure 
ajoume jusqu'a mardi prochain, Ie 24 fevrier 1998, a I4hOO. 

La motion, mise aux vou, est adoptee. 

AVIS DE MO'llONS 

Avec la permission du Senat, 
L'honorable senateur Rompkey, c.p., propose, appuye par 

l'honorable senateur Poulin, 

Que Ie Comite permanent de la regie interne, des budgets et de 
l'adrninistration soit autorise a sieger a 15h30 aujourd'hui, meme 
si Ie Senat siege a ce moment-la, et que l'application du 
paragraphe 95(4) du Reglement soit suspendue a cet egard . 

La motion, mise aux vou, est adoptee. 
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REPO:RTS OF CoMMIITEES 

Consideration of the Fourth Report 'of Standing Committee on 
Privileges, Stimding Rules and Orders (Senator Thompson), 
presented in the Senate earlier this day. 

The Honourable Senator Maheu moved, seconded-by the 
Honourable Senator Ferretti Barth, that the Report be adopted. 

After debate, 
The,question being put on the motion, it was adopted on the 

following division: 

Etude du quatrieme rapport du Co mite permanent des 
privileges, du Reglement et de la procedure 
(senateur Thompson), presente au Senat plus t6t aujourd'hui. 

L'honorabie senateur Maheu propose, appuye par l'bonorable 
senateur Ferretti Barth. que Ie rapport soit adopte maintenant 

Apres debat, 
La motion, mise aux voix, est adoptee par Ie vote suivant : 

YEAS-POUR 

Andreychuk 
Atkins 
Beaudoin 
Berntson 
Bryden 
Buchanan 
Butts 
Callbeck 
Carstairs 
Cohen 
Cools 

Stratton-1 

Robertson-1 

The Honourable Senators-Les honorables senateurs 

Corbin 
De Bane 
DeWare 
Di Nino 
Doody 
Doyle 
Fairbairn 
Ferretti Barth 
Forest 
Gigantes 
Grafstein 

Graham 
Gustafson 
Hebert 
Johnson 
Keon 
Kinsella 
Lavoie-Roux 
LeBreton 
Losier-Cool 
Lynch-Staunton 
Maheu 

NAYS-CONTRE 

Moore 
Murray 
Nolin 
Pearson 
Pepin 
Perrault 
Poulin 
Prud'homme 
Rivest 
Robichaud 

(L 'Acadie-Acadia) 

The Honourable Senators--Les honorables senateurs 

ABSTENTIONS 

The Honourable Senators-Les honorables senateurs 

Robichaud 
(Saint-Louis-de-Kent) 

Rossiter 
Simard 
Sparrow 
Spivak 
Stewart 
Taylor 
Watt 
Whelan-52 

Order No.1 was called and postponed until the next sitting. L'artic1e nO 1 est appele et diff6re a la prochaine seance. 

Resuining debate on the consideration of the Fillal Report of the 
Special Committee of the Senate on Post-Secondary Education, 
tabled in the Senate on December 16, 1997. 

After debate, 
The Honourable Senator Forest moved, seconded by the . 

Honourable Senator Hebert, that further debate -on the 
consideration of the report be adjourned until the next sitting. 

The question being put on the motion, it was adopted. 

Reprise du debat sur I'etude du rapport final du Comite 
senatorial special de I'enseignement postsecondaire, depose au 
Senat Ie 16 decembre 1997. -

Apres debat, 
L'honorable senateur Forest propose, appuye par l'honorable 

senateur H€bert, quy Ia suite .du d€bat sur l'etude du rapport soit 
renvoyee a la prochaine seance. 

La motion, mise aux voix, est adoptee. -
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With leave, 
The Senate reverted to Presentation of Reports From Standing 

or Specuu Committees. 

The. Honourable Senator Rompkey, P.C., presented the 
following: 

TIillRSDAY, February 19, 1998 

The Standing Committee on Internal Economy, Budgets and 
Administration has the honour to present its 

TENTH REPORT 

WHEREAS Senator Thompson has been found in contempt 
and suspended from the Senate; 

AND WHEREAS, pursuant to Rule 137 and the Sessional 
Allowance (Suspension) Regulations, his sessional allowance has 
been suspended for the remainder of the session; 

AND WHEREAS, sub-section 63(3) of the Parliament of 
Canada Act provides that the allowance for expenses is 
"incidental to the discharge of the duties of the member"; 

BE IT RESOLVED THAT: 

Senator Thompson not be entitled to receive his expense 
allowance otherwise payable during the period of his 
suspension. 

Respectfully submitted, 

Avec permission, 
Ie Sinat se reporte a la Presentation de rapports de comite 

permanents ou speciaux. 

L'honorable senateur Rompkey, c.p., pn!sente ce qui suit: 

Le JEUDI 19 fevrier 199 

Le Comite permanent de la regie interne, des budgets et d 
l'administration a l'honneur de presenter son 

ATTENDU QUE Ie senateur Thompson a ete reconn 
coup able d'outrage et qu'il a ete suspendu du Senat; 

ET ATTENDU QUE, conformement it I'article 137 et a 
Reglement sur l'indemnite de session . (suspension), so 
indemnite de session a ete suspendue pour Ie reste de la sessior 

ET ATTENDU QUE Ie paragraphe 63(3) de la Loi sur 1 
Parlement du Canada stipule que ~ les parlementaires re~iver 
nne indemnite annuelle de fonctions ~; 

IL EST REsOLU QUE : 

Le senateur Thompson n'est pas admissible a l'indemnil 
de fonctions qui lui serait normalement versee durant 1 
periode de sa suspension. . 

Respectueusement soumis, 

Ie president, 

WILUAM ROMPKEY 

Chair 

With leave of the Senate, 
The Honourable Senator Rompkey, P.c., moved, seConded by 

the Honourable Senator Robichaud, P.C. (L'Acadie-Acadia), that 
the Report be adopted now. 

Mter debate, 
The question being put on the motion, it was adopted. 

Avec la permission du Senat, 
L'honorable senateur Rompkey, c.p., propose, appuye p 

l'honorable senateur Robichaud, c.p. (L'Acadie-Acadia), que 
rapport soit adopt6 maintenant 

Apres d6bat, 
La motion, mise aux voi.x, est adoptee. 
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The Honourable Senator Rompkey, P.C., presented the 
following: . 

THURSDAY, February 19, 1998 

The Standing Committee on Internal Economy, Budgets and 
Administration has the honour to present its 

ELEVENTH REPORT i 

Your CoI;IllIlittee recom.rnends that the Seventh Report of your 
Committee adopted by the Senate on December 16, 1997 be 
amended by deleting clause 2 of the report and substituting the 
following: . 

"2. Senator Thompson's allowances for travel and 
telecommunications expenses be suspended; and". 

Respectfully submitted, 

L'honorable senateur Rompkey, c.p., presente ce qui suit: 

Le JEUDI 19 fevrier 1998 

Le Comite permanent de la regie interne, des budgets et de 
1'administration a 1'honneur de presenter son 

. ONZIEME RAPPORT 

Votre Comite recommande que Ie Septieme rapport du Comite 
adopte par Ie Senat Ie 16 decembre 1997 soit modifie par la 
suppression de l' article 2 du rapport et son remplacement par ce 
qui suit: 

~ 2. Que 1'indemnite du senateur Thompson pour frais de 
deplacement et frais de telecommunications soit 
suspendue; » 

Respectueusement soumis, 

Ie president, 

WILLIAM ROMPKEY 

Chair 

With leave of the Senate, 
The Honourable Senator Rompkey, P.c., moved, seconded by 

the Honourable Senator Robichaud, P.C. (L'Acadie-Acadia), that 
the Report be adopted now. 

After debate, 
The question being put on the motion, it was adopted. 

ORDERS OF THE DAY 

OTHER BUSINESS 

RErons OF CoMMllTEES 

Orders No.3 to 5 were called and postponed until the 
next sitting. 

Orders No. 15, 17 (inquiries), 1 (motion), 16, 9 (inquiries), 
47,48,49,45 (motions) and 8 (inquiry) were called and 
postponed until the next sitting. 

ADJOURNMENT 

The Honourable Senator Hebert moved, seconded by the 
Honourable Senator Robichaud, P.C. (L'Acadie-Acadia): 

That the Senate do now adjourn. 

The question being put on the motion, it was adopted. 

Avec la permission du Senar, 
L'honorable senateur Rompkey, c.p., propose, appuye par 

l'honorable senateur Robichaud, c.p. (L'Acadie-Acadia), que Ie 
rapport soit adopte maintenant. 

Apres d6bat. 
La motion, mise aux voix, est adoptee. 

ORURE DU JOUR 

AUfRES AFFAIRFS 

RAnons DE coMI'ris 

Les articles nOs 3 a 5 sont appeles et differes a la 
prochaine seance. 

Les articles nOs IS, 17 (interpellations), 1 (motion) 
16, 9 (interpellations), 47, 48, 49, 45 (motions) et 
8 (interpellation) sont appeles et differes a la prochaine seance. 

AJOURNEMENf 

L'honorable senateur Hebert propose, appuye par l'honorable 
senateur Robichaud, c.p. (L'Acadie-Acadia), 

Que Ie Senat ajourne maintenant. 

La motion, mise aux vou, est adoptee. 
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APPENDIX 
(see p. 457) 

mS-98-66-O 1 
(SOR/DORS) 

The Senate, pursuant to section 59 of the Parliament of 
Canada Act, hereby makes the annexed Senate Sessional 
Allowance (Suspension) Regulations. 

SENATE SESSIONAL ALLOWANCE (SUSPENSION) 
REGULATIONS 

GENERAL 

1. Where the Senate suspends one of its members from the 
service of the Senate, in addition to any deductions that may be 
made under the · Parliament of Canada Act, there shall be 
deducted from the member's sessional allowance an amount 
equal to the amount of the sessional allowance otherwise payable 
for the period of the suspension. 

COMING INTO FORCE 

2. These Regulations come irito force on < >. 

ANNEXE 
(voirp.457) 

mS-98-66-01 
(DORS/SOR) 

En vert'll de l'article 59 de Ia Loi sur Ie ParIement du Canada, 
Ie Senat prend Ie Regleinent sur l'indemnite de session du Senat 
(suspension), ci-apres. 

REGLEMENT SUR L'INDE11NITE DE SESSION DU SENAT 
(SUSPENSION) 

DISPosmONS GENERALES 

1. Lorsque Ie Senat suspend un de ses membres, est deduite 
de l'indemnite de session de celui-ci pour la periode de 

. suspension une somme egale au montant de l'indemnite de 
session qui lui serait payable, compte tenu de toute autre 
deduction effectuee aux termes de Ia Loi sur Ie ParIement du 
Canada. . . 

ENTR.EE EN VIGUEUR 

2. Le present reglement entre en vigueur Ie < >. 
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Indexed as: New Brunswick Broadcasting Co. v. Nova Scotia (Speaker of the 
House of Assembly) 

File No.: 22457. 

1992: March 2,3; 1993: January 21. 

Present: Lamer C.J. and La Forest, L'Heureux-Dube, Sopinka, Gonthier, Cory, 
McLachlin, Stevenson' and Iacobucci JJ. 

on appeal from the nova scotia supreme court, appeal division 

Constitutional law -- Charter of Rights -- Application of Charter --

Provincial legislatures -- Parliamentary privileges -- Nova Scotia House of 

Assembly refusing media access to public gallery to film proceedings with their 

own cameras -- Whether Charter applicable to a legislative assembly -- Whether 

exercise of privileges by members of a legislative assembly subject to Charter 

review -- Canadian Charter of Rights and Freedoms, s. 32(1)(b). 

Constitutional law -- Charter of Rights -- Freedom of expression --

Provincial legislature refusing media access to public gallery to film proceedings 

with their own cameras -- Whether refusal infringes guarantee of freedom of 

expression -- Canadian Charter of Rights and Freedoms, s. 2(b). 

• Stevenson J. took no part in the judgment. 
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Constitutional law -- Parliarnentary privileges .:- Provincial 

legislatures -- Whether privileges of a provincial legislature part of Constitution of 

Canada -- Constitution Act, 1867, preamble. 

The respondent made an application to the Nova Scotia Supreme 

Court, Trial Division for an order allowing it "to film the proceedings of the 

House of Assembly with its own cameras". The application was based on s. 2(b) 

of the Canadian Charter of Rights and Freedoms, which guarantees freedom of 

expression, including freedom of the press. The media have regular access to the 

public gallery in the House where they may witness the proceedings and they also 

have access to Hansard, but the House of Assembly, in the exercise of its 

parliamentary privileges, has prohibited the use of television cameras in the 

House, except on special occasions. The respondent claimed that it was possible 

to film the proceedings from the public gallery with modern hand-held cameras 

which were both silent and required no special lighting or electrical equipment. 

In his evidence, the Speaker indicated that the respondent's proposal would 

interfere with the decorum and orderly proceedings of the House. Apart from 

controlling decorum, the House would have no control over the production and 

use of the film~ The trial judge granted the respondent's claim and the Appeal 

Division confirmed its right of access, pursuant to s. 2(b) of the Charter, to 

televise the proceedings of the House from the gallery with its own unobtrusive 

cameras. The question as to whether any limits could be placed on this right of 

access was left open. 
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Since the judgment of the Appeal Division, the House of Assembly's 

proceedings have been televised through a system approved and controlled by the 

House. The cameras of the "electronic Hansard" record only the member 

recognized by the Speaker as having the floor. A direct feed of the "electronic 

Hansard" is available to the media who are able to broadcast the proceedings live 

or tape them. 

The constitutional questions stated here queried (1) whether the 

Charter applies to the members of the House of Assembly when exercising their 

privileges as members; (2) if so, whether exercising a privilege so as to refuse 

access to the media to the public gallery to record and relay to the public 

proceedings of the House of Assembly by means of their cameras contravenes 

s. 2(b) of the Charter; and (3) ifso, whether such refusal is justifiable under s. 1 

of the Charter. 

Held (Cory 1. dissenting): The appeal should be allowed. 

Per La Forest, L'Heureux-Dube, Gonthier, McLacI11in and 

Iacobucci 11.: The Charter does not apply to the members of the Nova Scotia 

House of Assembly when they exercise their inherent privileges, since the 

inherent privileges of a legislative body such as the Nova Scotia House of 

Assembly enjoy constitutional status. 
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Per L'Heureux-Dube, Gonthier, McLachlin and Iacobucci JJ.: A textual 

and purposive approach to s. 32(1) of the Charter does not suppOli the conclusion 

that a legislative assembly can never be subject to the Charter. By the terms of the 

Charter itself, the word "legislature" in s. 32( 1) cannot conclusively be narrowly 

defined to cover only those actions for which the legislative body and the Queen's 

representative are jointly responsible. Further, the tradition of curial deference does 

not extend to everything a legislative assembly might do, but is firmly attached to 

certain specific activities -- the privileges -- of legislative assemblies. Without 

deciding that the legislative assembly is a government actor for all purposes, as a 

public body it might be capable of impinging on individual freedoms in areas not 

protected by privilege. The legislative assembly could, therefore, fall within the 

rationale for regarding such bodies as government actors subject to the Charter. 

Absent specific Charter language to the contrary, however, the long history of curial 

deference to the independence of the legislative body, and to the rights necessary to 

the functioning of that body, cannot be I ightly set aside, even conceding that our · 

notions of what is permitted to government actors have been significantly altered by 

the enactment and entrenchment of the Charter. 

The Charter does not apply to the House of Assembly'S action at issue 

in this appeal. The privilege of the legislative assembly to exclude strangers enjoys 

constitutional status as part of the Constitution of Canada, and hence cannot be 

abrogated by another part of the Constitution. The House of Assembly has the 

constitutional power to exclude strangers from its chamber by virtue of the preamble 

to the Constitution Act, 1867, which proclaims an intention to establish "a 

Constitution similar in Princi pIe to that of the United Kingdom" . This preamble 
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constitutionally guarantees the continuance of Parliamentary governance and, given 

Canadian federalism, this guarantee extends to the provincial legislatures in the same 

manner as to the federal Parliament. The Constitution of the United Kingdom 

recognized certain privileges in the British Parliament. Since the Canadian 

legislative bodies were modelled on the Parliamentary system of the United 

Kingdom, they possess similar, although not necessarily identical, powers. Given 

the clear and stated intention of the founders of our country that Canada retain the 

fundamental constitutional tenets upon which British parliamentary democracy 

rested, it seems indisputable that the inherent privileges of Canada's legislative 

bodies, historically recognized as necessary to their proper functioning, fall within 

the group of principles constitutionalized by virtue of the preamble. This is not a 

case of importing an unexpressed concept into our constitutional regime, but rather 

of recognizing a legal power fundamental to the constitutional regime which Canada 

has adopted. The definition of "Constitution of Canada" in s. 52(2) of the 

Constitution Act, 1982 is not clearly meant to be exhaustive and the interpretation of 

that section should not be restricted in such a way as to preclude giving effect to the 

intention behind the preamble to the Constitution Act, 1867, thereby denying. 

recognition to the minimal, but long recognized and essential, inherent privileges of 

Canadian legislative bodies. 

F.rom an historical perspective, Canadian legislative bodies had, from 

their inception, those privileges which were necessary for the maintenance of order 

and discipline during the performance of their duties. These privileges are part of 

the fundamental law of our land, and hence are constitutional. While courts may 

determine if the privilege claimed is necessary to the capacity of the legislature to 
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function, they have no power to review the rightness or wrongness of a particular 

decision made pursuant to the privilege. 

FinaIIy; from a practical point of view, a legislative body must possess 

such constitutional powers as are necessary for its proper functioning. An absolute 

right to exclude strangers from its chamber, when it deems them to be disruptive of 

its efficacious operation, is a valid category of privilege founded on necessity. This · 

privilege is as necessary to modern Canadian democracy as it has been to 

democracies here and elsewhere in past centuries. 

The Speaker of the House of Assembly ruled against the media's demands 

because he was of the view that they would interfere with the decorum and 

efficacious proceedings of the House. In doing so, he acted within the ambit of his 

constitutional power to control attendance in the House. It foIIows that this 

constitutional power cannot be abrogated by the Charter. At issue is a valid 

constitutional power. To subject this power to the Charter would be to negate this 

power. Were the issue here an action taken pu~suant to a valid power, that action 

might be subject to Charter scrutiny. 

La Forest 1.'s reasons were also agreed with . 

Per La Forest 1.: The reasons of McLachlin 1. were generally agreed 

with, subject to the following comments. When the British government granted a 

legislative assembly to a colony, the grant carried with it, as an adjunct, the powers 

(or parliamentary privileges) necessary for that body to carry out its functions, in 
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particular the power to regulate its internal processes, but not the broader 

parliamentary privileges of the British Parliament. The legislative assembly, with its 

concomitant privileges, was part of the colony's constitution, and in the case of the 

pre-existing provinces, like Nova Scotia, was continued by the Constitution Act, 

1867. Parliamentary legislative privileges in Nova Scotia are, therefore, ultimately 

anchored in the grant of a legislative assembly and incorporated into the Constitution 

Act, 1867. The new legislative bodies created by that Act and subsequent 

constitutional instruments are governed by the same principle. The preambular 

statement in the Constitution Act, 1867, that what was desired was" a Constitution 

similar in Principle to that of the United Kingdom", among other things, gives 

expression to the nature of the legislative bodies that were continued or established 

by it. The privileges of these bodies are similar in principle, though not identical, to 

those of the Parliament of the United Kingdom. 

Per Lamer C.l.: The Houses of Parliament and the provincial legislative 

assemblies, and their members, hold and exercise parliamentary privileges which are 

necessary to the discharge of their legislative function. These privileges are held as 

against the Crown and the judiciary. Courts can inquire into the existence and extent 

of privilege, but not its exercise. Since general categories of privilege are deemed 

necessary to the discharge of the Assembly'S function, each specific instance of the 

exercise of a privilege need not be shown to be necessary. In the United Kingdom, 

privilege evolved from a history of conflict between the Houses of Parliament, the 

Crown and the courts. Given its historical development, the sOUrce of those 

privileges is constitutional in the most fundamental sense in that it has everything to 

. do with the relationships between the different branches of government. In Canada, 
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however, the colonial legislative assemblies were held to have certain inherent 

powers simply by virtue of their creation. The inherent powers of the Canadian 

assemblies are not as broad as those of the Houses of Parliament of the United 

Kingdom. Powers beyond the inherent privileges of the Canadian legislatures can 

be granted to them by statute . 

. While the Constitution of Canada is undoubtedly founded upon many of 

the same broad principles as is the Constitution of the United Kingdom, the wording 

of the preamble of the Constitution Act, 1867 -- "a Constitution similar in Principle 

to that of the United Kingdom" -- cannot, without specific reference, be taken to 

transplant directly art. 9 of the English Bill of Rights of 1689 into our Constitution, 
... 

and thereby incorporate the privileges ofiegislative bodies. History makes clear that 

the different paths of evolution of government in the two jurisdictions led to 

significant differences in the branches of government themselves . from the very 

beginning. Canada has diverged further in recent years with the patriation of its 

Constitution in 1982. Similar in principle does not mean identical in the powers 

granted. 

In light of the conclusion below concerning s. 32 of the Charter, it is 

unnecessary to determine whether the privileges of provincial legislative assemblies 

have a constitutional status which would make them immune to Charter review. 

Section 32, as it relates to the application of s. 2(b) of the Charter, does 

not encompass the members of the House of Assembly when exercising their 

inherent privileges. The House . of Assembly does not fall within the words 
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"legislature" or "government" in s. 32 since the term "government" refers to the 

executive or administrative branch of government and the term "legislature" refers 

to the body capable of enacting legislation, and not to its component parts taken 

individually. The House of Assembly is a component of the legislature but only 

together with the Lieutenant Governor does it comprise the legislature. The 

language, structure and history of the constitutional text support that conclusion. 

Section 32 specifically refers to "all matters within the authority of the legislature". 

This is the language of legislation and is a clear reference to legislative authority. 

Section 33 of the Charter strengthens this interpretation. Further, the distinction 

between the federal or provincial legislatures and their component parts is observed 

with reasonable consistency in the Constitution Act, 1867 and in the language 

employed in the amending provisions set out in Part V of Schedule B of the 

Constitution Act, 1982. There are certain provisions in the Charter, notably ss. 5, 17 

and 18, in relation to which the specific context requires a different meaning. While 

these sections show that usage is not completely consistent, they by no means take 

away from the general rule that "legislature" ins. 32 means the body that enacts 

legislation. The place and importance of legislative privileges in our political life 

and the long-standing practice of judicial non-interference resolve any residual 

ambiguity concerning the interpretation of s. 32 as it relates to the application to the 

House of the rights guaranteed under s. 2(b) of the Charter. 

Privileges are clearly "matters within the authority of the legislatures of 

each province" in the sense that the provincial legislatures have the power to 

legislate in relation to privileges. The legislation that the provinces have enacted 

with respect to privileges will be reviewable under the Charter as is all other 
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legislation. It does not follow, however, that the exercise by members of the House 

of Assembly of their inherent privileges (which are not dependent on statute for their 

existence) is subject to Charter review. Here, given the long-standing acceptance 

of the power to exclude strangers and to control the internal proceedings of the 

House as valid categories of privilege founded on necessity, in this country as well 

as in the United Kingdom, the ban by the members of the House of Assembly on the 

use of independent video cameras in the House fell within their inherent privileges. 

Per Sopinka J.: The impugned rule or practice of the legislative assembly 

IS not immune from Charter scrutiny. The privileges of the members of the 

legislative assembly are subject to legislation by the province as part of the 

constitution of the province. The exercise of those privileges, whether by legislation 

or by rules or practices of the legislative assembly, are matters "within the authority 

of the legislature" and therefore subject to s. 32 of the Charter. One impl ication of 

treating those privileges as part of the Constitution of Canada is that they would 

arguably not be subject to provincial legislation and any change would require an 

amendment pursuant to s. 43 or s. 38 of the Constitution Act, 1982. One would 

expect something more than a general reference to "a Constitution similar in 

Principle" in a preamble in order to have this effect. 

With the system currently used to broadcast the proceedings of the House 

of Assembly, the media are not allowed to have their hand-held cameras in the public 

gallery. The effect on the publication of news is that they are prevented from 

obtaining the reaction of the members who are not speaking. The inability to gather 

news can occasion a restriction on freedom of the press if it interferes with 
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disseminating the news, but this Court has not yet determined whether the protection 

of s. 2(b) of the Charter extends to the means by which the gathering and 

dissemination of news is done. In any event, assuming that the restriction 

complained of constitutes a violation of s. 2(b), it is justifiable under s. 1 of the 

Charter. The exercise of the historic privilege in issue in this appeal is a pressing 

and substantial objective. That objective is to maintain order and decorum and 

ensure the smooth functioning of the legislative assembly. The present restriction 

on the number and location of cameras is rationally connected with the objective. 

While some other method might have been equally effective, the procedure which 

has been adopted appears eminently sensible and the Court should not second guess 

the legislative assembly who studied the matter and adopted a method which ensures 

that in essence the proceedings of the Assembly are made available to the television 

viewing audience. Finally, given the importance of preserving the decorum of the 

House of Assembly, the alleged intrusion on the freedom of the press is not out of 

proportion to this objective. 

Per Cory 1. (dissenting): Given a broad and liberal interpretation, the 

words "legislature" and "government" in s. 32(1) of the Charter include the House 

of Assembly. The underlying purpose of s. 32(1) is to restrictthe application of the 

Charter to public actors. The legislative assembly is an institution that is not only 

essential to the operation of democracy but is also an integral part of democratic 

government. It is a public actor. It follows that the Charter should apply to the 

actions of the House of Assembly, which include not only the legislation passed by 

the Assembly but also its own rules and regulations. The rules and regulations, if 

they are found to violate the Charter, can, like the Acts passed by the Assembly, be 

o 
o 
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saved under s. 1. Such a procedure would ensure that the courts never unduly 

interfere with the inherent and enacted rights and privileges possessed by a 

legislature which enable it to effectively carry out its role. 

The ban on television cameras is an exercise of privilege by the 

legislative assembly subject to the Charter scrutiny. While the legislatures of this 

country possess such constitutional privileges as are necessary for their operation, 

courts may, when properly called upon, enquire as to whether a particular exercise 

of parliamentary privilege falls within the privilegedjurisdiction of the legislature. 

The exercise of the constitutional power of privilege is not entrenched in the 

Constitution of Canada and the Charter must apply to the exercise of that 

parliamentary privilege. Here, the privilege of the House of Assembly represents an 

exercise of legislative authority over itself and members of the media and is 

reviewable. The test for review is one of necessity. A complete prohibition on 

cameras is not essentially necessary to the operation of the House, nor would the 

presence of cameras automatically constitute an immediate obstruction. Such a rule 

falls outside the constitutional scope of parliamentary privilege. The House of 

Assembly, when it banned all cameras, exceeded the jurisdiction inherent in 

parliamentary privilege. 

There is an infringement of s. 2(b) of the Charter when a legislative 

assembly denies any media, or one form of media, access to its public debates. The 

protection of news gathering does not constitute a preferential treatment of an elite 

or entrenched group -- the media -- but rather constitutes an ancillary right essential 

for the meaningful exercise of the · Charter. Since the television media constitute an 
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integral part of the press, a prohibition on television cameras is by definition a 

restriction on freedom of the press. So long as the camera is neither too pervasive 

nor too obtrusive, there can be no good reason for excluding it. The legislative 

assembly does have a right, in appropriate circumstances, to exclude or remove 

visitors including members of the press . It may also, with regard to the attendance 

of television media, limit the number of cameras and their location and regulate their 

manner of operation. What the Assembly cannot do is to exclude television entirely 

by means of regulation without infringing s. 2(b). A balance must be kept between 

efficient and dignified operation of the legislative assembly and the right offreedom 

of expression. The system currently used in the House of Assembly is eminently fair 

and suitable and would be justifiable under s. 1 of the Charter. The refusal to permit 

any television cameras, however, contravenes s. 2(b) of the Charter and cannot be 

justified under s. 1. 
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LAMER C.J. -- There are three issues to be addressed in this appeal. First, 

is the exercise of the privileges of the members of the Nova Scotia House of 

Assembly to exclude independent television cameras from the House immune from 

Charter review? Second, if not, does the exclusion of independent television 

cameras from the House violate the freedom of expression of the respondent? 

Finally, if so, is that violation justified under s. 1 of the Canadian Charter of Rights 

and Freedoms? 

New Brunswick Broadcasting Co. Limited, carrying on business under 

the name of MITV commenced a proceeding in the Supreme Court of Nova Scotia, 

Trial Division, against the appellant by Originating Notic~ seeking an order 

"allowing MITV to film the proceedings of the House of Assembly with its own 

cameras or by the Speaker providing full television coverage to all members of the 

television media, or otherwise". The Speaker joined issue. The respondent was 

joined as a plaintiff at the corporation's request and MITV subsequently withdrew 

from the proceedings. 

Nathanson J. of the Supreme Court of Nova Scotia, Trial Division, 

ordered that all of the members of the House be joined as defendants in the action. 

This stemmed from the objections of the Speaker and the Attorney General that the 

House of Assembly could not be sued. On the hearing of the application the 

respondent and MITV restricted their claim to a right to film the proceedings of the 

House of Assembly with their own cameras. Affidavits were filed on the application 
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and the parties were subsequently examined on their affidavits. The following 

evidence was thereby disclosed. 

The press have regular access to the press gallery in the House where 

they may witness the proceedings. They also have access to the Hansard RepOli. At 

the time when this action was commenced, the proceedings of the House were not 

televised and, except on special occasions, television cameras were not permitted in 

the House. Studies were then being conducted into the feasibility of televising the 

proceedings. Concerns being discussed included the necessity of substantial public 

expenditures as well as technical difficulties in providing an appropriate system. The 

chamber is small and it was clear that it would be impossible to set up cameras on 

the floor of the House without interfering with the proceedings. The respondent and 

MITV claimed, however, that it was possible to film the proceedings from the public 

gallery with modern hand-held cameras which were both. silent and required no 

special lighting or electrical equipment. This was the option favoured by members 

of the opposition in the Nova Scotia House of Assembly. 

Since the judgment of the Court of Appeal in this case the above-

mentioned efforts have resulted in the availability of television footage from an 

electronic (video) Hansard. This system has been in place since May 1991 . Like the 

audio feed and the written Hansard, the electronic Hansard is under the control of the 

Speaker and televises only the member who has the floor. 

It is clear from the evidence that the House of Assembly in the exercise 

of its parliamentary privileges has prohibited the use oftelevision, with the exception 
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of the recently installed electronic Hansard, in the House of Assembly. The Speaker, 

Mr. Donahoe, was emphatic in his evidence that the proposal to use portable cameras 

in the gallery would interfere with the decorum and orderly proceedings of the 

Assembly. Apart from controlling decorum, the House would have no control over 

the production and use of the film. Mr. Donahoe favoured televising the proceedings 

of the House through a system approved and controlled by the House of Assembly, 

such as that now available. 

The evidence further disclosed that television coverage is provided in the 

House of Commons in Ottawa and in the legislatures of five provinces and in the 

Yukon. In Ontario the press is permitted to film from the gallery with hand-held 

television cameras. 

On May 25,1990, Nathanson 1. of the Supreme Court of Nova Scotia, 

Trial Division, granted the claim of the respondent and MITV by way of the 

following order: 

IT IS ORDERED that the claim of the plaintiffs is granted. 

IT IS DECLARED that the plaintiffs have a right of access pursuant 
to s. 2(b) of the Canadian Charter of Rights and Freedoms to televise the 
proceedings of the House of Assembly from the galleries with their own 
unobtrusive cameras. 

IT IS FURTHER DECLARED that such right of access is limited by 
the privileges of the House of Assembly, including a right to regulate the 
manner and extent of exercise of the right of access, reflected in rules 
which shall infringe freedom of expression as little as possible. 

IT IS FURTHER ORDERED that the House of Assembly or the 
Speaker on its behalf shall develop such rules by receiving submissions 
from the plaintiffs, any other entities of the television media who express 
an interest, and the public. 
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IT IS FURTHER ORDERED that the court will retain jurisdiction 
to judge the timeliness of the actions of any of the parties and the 
reasonableness of the rules adopted. 

AND IT IS FURTHER ORDERED that the Court reserves the matter 
of costs pending representations from counsel. 

The appellant appealed to the Supreme Court of Nova Scotia, Appeal 

Division. The effect of the judgment of Nathanson J. was stayed pending the 

outcome of the appeal. On March 21, 1991 the appeal was dismissed. The order of 

Nathanson J. was, however,varied, striking out the last four paragraphs. 

The appellant was granted leave to appeal to this Court on May 16, 1991, 

[1991] 1 S.C.R. viii. 

II. Relevant Statutory and Constitutional Provisions 

The relevant provisions of the Constitution Act, 1867 are the following: 

[Preamble] WHEREAS the Provinces of Canada, Nova Scotia, and 
New Brunswick have expressed their Desire to be federally united into 
One Dominion under the Crown of the United Kingdom of Great Britain 
and Ireland, with a Constitution similar in Principle to that of the United 
Kingdom: 

88. The Constitution of the Legislature of each of the Provinces of 
Nova Scotia and New Brunswick shall, subject to the Provisions of this 
Act, continue as it exists at the Union until altered under the Authority 
of this Act. 

The relevant provisions of the Charter are the following: 
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1. The Canadian Charter of Rights and Freedoms guarantees the 
rights and freedoms set out in it subject only to such reasonable limits 
prescribed by law as can be demonstrably justified in a free and 
democratic society. 

2. Everyone has the following fundamental freedoms: 

(b) freedom of thought, belief, opiniori and expression, including 
freedom of the press and other media of communication; 

32. (1) This Charter applies 

(b) to the legislature and government of each province in respect of 
all matters within the authority of the legislature of each province. 

The relevant provision of the Nova Scotia House of Assembly Act, 

R.S.N.S. 1989, c. 210, is the following: 

36 (1) In all matters and cases not specially provided for by an 
enactment of this Province, the House and the committees and members 
thereof respectively shall hold, enjoy and exercise such and the like 
privileges, immunities and powers as are from time to time held, enjoyed 
and exercised by the House of Commons of Canada, and by the 
committees and members thereof respectively. 

III. Judgments Below 

Supreme Court of Nova Scotia, Trial Division (1990), 71 D.L.R. (4th) 23 

Nathanson J. determined that the ban on filming from the public gallery 

in the Nova Scotia House of Assembly infringed the s. 2(b) guarantee offreedom of 

expression under the Charter. He emphasized that freedom of expression includes 
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freedom of access to all pertinent information as well as freedom to impart such 

information. He cited the cases of Ford v. Quebec (Attorney General), [1988] 2 

S.C.R. 712, and Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 

1326, in support of this proposition. He concluded (at p. 51): 

Televising the proceedings of the House of Assembly from the 
galleries of the House is clearly an activity of expression, of the 
reception and communication of information which one might reasonably 
expect to come within the scope of the function of the press and other 
media, including the television media. 

Nathanson 1. then turned to the issue of parliamentary privilege and the 

impact, if any, it has on the issue. He noted that there were · four · areas of 

parliamentary privilege that were raised in support of the ban on television cameras 

(at p. 52): 

(a) freedom of speech, including immunity from civil proceedings 
with respect to any matter arising from the carrying out of the 
duties of a member of the House of Assembly; 

(b) exclusive control over their own proceedings; 

(c) ejection of strangers from the House and its precincts; and 

(d) control of publication of debates and proceedings in the House. 

He found that these areas of privilege are included in those which were enjoyed by 

the House of Commons of the United Kingdom in 1867 and are therefore valid areas 

of privilege pursuant to s. 18 of the Constitution ACt, 1867. Further, the presence of 

television cameras in the House of Assembly without the permission of the House 

would, in fact, be a breach of those privileges of the House. 
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Having o utI ined this conflict between the Charter rights of the journal ists 

and the privilege of the members of the House, Nathanson J. turned his attention to 

the issue of which should prevail. Obviously, the Constitution is supreme so the 

question he posed was whether privileges are themselves part of the Constitution. 

If they are not, it is clear that the Charter prevails. If they are, the Charter cannot 

be used to disallow another part of the Constitution (Reference re Bill 30, An Act to 

amend the Education Act (Ont.), [1987] 1 S.C.R. 1148). Ultimately, he concluded 

that they are not and that, consequently, the Charter rights prevail. 

The next question he addressed was whether the exercise of pri vilege is 

a government activity which is subject to Charter review pursuant to s. 32. The 

appellant submitted that only legislative products of provincial legislatures are 

subject to Charter review and further, that even if privileges are expressed in 

legislative form they do not attract Charter scrutiny. Nathanson J. did not accept 

these submissions holding instead that s. 32 applies to all actions of the legislature 

derived from common law. 

Turning to s. 1, Nathanson J. concluded that the objectives sought to be 

achieved by the ban of cameras are pressing and substantial, that the means sought 

to achieve them are rationally connected to the objectives, but that the means did not 

meet the minimal impairment test. He acknowledged that the ban was not a total 

blackout, but expressed the opinion that, nonetheless, means which would constitute 

a lesser impairment of the right to freedom of expression could be developed. 

Supreme Court of Nova Scotia, Appeal Division (1991),80 D.L.R. (4th) 11 
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Jones l.A. (for the majority) 

Jones J.A. began his judgment by acknowledging that the power of the 

House to exclude members of the public was clear prior to the coming into force of 

the Charter. This power flowed from the supremacy of Parliament in the British 

system where this supremacy is unobstructed by any precepts of a written 

constitution. He noted that the adoption of the Charter altered the Canadian 

Constitution such that it is no longer altogether similar in principle to that of the 

United Kingdom. 

Jones J.A. turned to the question of whether the Charter applies to the 

House of Assembly and arrived at the conclusion that it does (at p. 21): 

Under s. 32(1), the Charter applies to the legislature in respect of all 
matters within the authority of the legislature. The privileges of the 
House are matters within the authority of the legislature and indeed have 
been legislated upon. Therefore the privileges are subject to the Charter. 

He did not accept the argument that privi leges are themselves part of the Constitution 

and that, therefore, they cannot be subject to Charter scrutiny. He considered the 

question and concluded that privileges are not expressly entrenched and that the 

simple mention ofthem in some sections is not sufficient to .exempt the legislatures 

from complying with Charter rights in so far as privileges are concerned. 

Having determined that the Charter applies, Jones J.A. turned to the 

question of whether banning cameras from the public gallery pursuant to 

parliamentary privilege is a violation of s. 2(b). He concluded that it is as the ban 
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essentially prohibited a mode of expression. He further concluded that the s. 1 test 

was not met as the ban is virtually total and "inconvenience or a desire to control the 

production is not sufficient when considering the fundamental right involved" (p. 

40). He noted that the reasons for allowing access are more compelling than those 

for disallowing (at p. 39): 

The public right of access to the House is essential to ensure public 
confidence in the operation of the legislature. The public has a right to 
know how their taxes are being expended, whether their representatives 
are fulfilling their roles and what legislation which may affect their lives 
and their rights is being enacted. 

He left open the question as to whether any limits can be placed on this right of . 

access. 

Hallett J.A. (in dissent) 

Hallett J.A. came to the opposite conclusion from the majority on every 

issue. He determined first that the Charter does not apply to permit the courts to 

review the exercise of the recognized privileges of the House. He first made clear 

that, prior to the Charter, while the courts exercised jurisdiction to determine "if the 

action of the members in a particular instance was within the ambit ofthe recognized 

privileges of the House", they had no authority to review "the exercise of that 

privilege where it concerns the 'internal proceedings' of the House" (p. 47) 

(emphasis in original). He reasoned that the Charter did not change this state of 

affairs as s. 32 encompasses only "the product of the law-making process" (p. 50). 

He acknowledged that this makes more than legislation reviewable. For example, 

o· 
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s. 32 renders Cabinet decisions reviewable, but he distinguished the review of these 

kinds of decisions from the review of "how the legislative bodies function while in 
"-

session" (p. 50) and thereby, how they exercise their privileges. He concluded that 

if the Charter was intended to subject privileges to its scrutiny, the Constitution Act, 

1982 would have expressly so provided. 

Hallett J.A. went on to determine that even ifhe was wrong in the above 

conclusions, a ban on filming in the House does not constitute an infringement of s. 

2(b). He argued that the media has no right to access over and above the access that 

is accorded to the general public and that the guarantee of freedom of expression is 

not so wide as to permit the media access to wherever they choose. He stated that 

the 2(b) guarantee is not absolute, that the members of the House are in exclusive 

possession of the legislative chamber and that they therefore have a right to 

determine who enters and how they conduct themselves while they are there. 

Finally, Hallett J.A. stated that even if one were to conclude that there 

had been an infringement of s. 2(b), it would be saved under s. 1 as "there is a 

pressing and substantial need to maintain decorum in the House so that the business 

of the province can be conducted in an orderly manner" (p. 56). 

IV. Issues 

The following constitutional questions were stated by Gonthier J. on July 

3, 1991: 
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1. Does the Canadian Charter of Rights and Freedoms apply to the 
members of the House of Assembly when exercising their privileges as 
members? 

2. If the answer to question 1 is yes, does exercising a privilege so as to 
refuse access to the media to the public gallery to record and relay to the 
public proceedings of the House of Assembly by means oftheir cameras 
contravene s. 2(b) of the Canadian Charter of Rights and Freedoms? 

3. Ifthe answer to question 2 is yes, is such a refusal a reasonable limit 
prescribed by law as can be demonstrably justified in a free and 
democratic society, pursuant to s. 1 of the Canadian Charter of Rights 
and Freedoms? 

V. Analysis 

A. Does the Charter Apply tp Members of the House of Assembly when Exercising 
Their Privileges as Members? 

(1) The Doctrine of Privilege 

(a) Privilege Generally 

In Parliamentary Privilege in Canada (1982), at p. 12, Joseph Maingot 

provides the. following general definition ofthe doctrine of privilege: 

Parliamentary privilege is the necessary immunity that the law 
provides for members of Parliament, and for members of the legislatures 
of each of the ten provinces and two territories, in order for these 
legislators to do their legislative work. It is also the necessary immunity 
that the law provides for anyone while taking part in a proceeding in 
Parliament or in a legislature. Finally, it is the authority and power of 
each House of Parliament and of each legislature to enforce that 
immunity. 
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This definition raises a number of issues which bear further discussion. 

First, who holds this privilege? Second, against whom do they hold it? And third, 

on what basis, or for what purpose do they hold it? 

As stated by Maingot, it is the Houses of Parliament and the provincial 

legislative assemblies, and their members, that hold and exercise parliamentary 

, privileges. It is important here to distinguish the Houses of Parliament and the 

legislative assemblies from the broader legislatures of which they are a part. In the 

case of a province, for example, the legislature is made up of the legislative assembly 

and the Crown's representative in the person of the Lieutenant Governor. The 

legislature cannot hold and exercise parliamentary privileges, as such privileges 

include the rights of the members of the legislative assembly as against the Crown's 

representative. 

This takes us to the answer to the second question posed above. The 

members of the Houses of Parliament and the legislative assemblies hold 

parliamentary privileges as against the Crown and the Judiciary. This state of affairs 

arose from a history of conflict between Parliament, the Crown and the Judiciary in 

the United Kingdom. In 1908, Josef Redlich quoted the following definition of 

privilege at p. 46 of The Procedure o/the House o/Commons, vol. I: 

. . . the sum of the fundamental rights ofthe House and of its individual 
members as against the prerogatives of the Crown, the authority of the 
ordinary Courts of Law, and the special rights of the House of Lords. 
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In the last century, privilege has most often been exercised in the form 

of immunity against judicial review. In Bradlaugh v. Gossett (1884), 12 Q.B.D. 271, 

at p. 275, Lord Coleridge C.l. made the following statement with respect to such 

immunity: 

What is said or done within the walls of Parliament cannot be inquired 
into in a court of law. On this point all the judges in the two great cases 
which exhaust the learning on the subject, -- Burdet v.Abbott [(1811), 14 
East 1, 104 E.R. 501] and Stockdale v. Hansard [(1839),9 Ad. & E. 1, 
112 E.R. 1112]; -- are agreed, and are emphatic. The jurisdiction of the 
Houses over their own members, their right to impose discipline within 
their walls, is absolute and exclusive. To use the words of Lord 
Ellenborough, "They would sink into utter contempt and inefficiency 
without it" [14 East 1, 104 E.R. 501 , at p. 559 E.R.]. 

Of course, this immunity is not absolute. The place of judicial review will be 

discussed later in these reasons. 

Parliamentary privilege, and immunity with respect to the exercise of that 

privilege, are founded upon necessity. Parliamentary privilege and the breadth of 

individual privileges encompassed by that term are accorded to members of the 

Houses of Parliament and the legislative assemblies because they are judged 

necessary to the discharge of their legislative function. In Stockdale v. Hansard 

(1839),9 Ad. & E. 1 (K.B.), 112 E.R. 1112, at p. 1199 E.R., Coleridge 1., as he then 

was, made the following statement to this effect: 

... that the House should have exclusive jurisdiction to regulate the 
course of its own proceedings, and animadvert upon any conduct there 
in violation of its rules, or derogation from its dignity, stands upon the 
clearest grounds of necessity. 
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The content and extent of parliamentary privileges have evolved with 

reference to their necessity. In Precedents of Proceedings in the House of Commons 

(3rd ed. 1796) vol. 1, John Hatsell defined at p. 1 the privileges of Parliament as 

including those rights which are "absolutely necessary for the due execution of its 

power" . . It is important to note that, in this context, the justification of necessity is 

applied in a general sense. That is, general categories of privilege are deemed 

necessary to the discharge of the Assembly's function . . Each specific instance of the 

exercise of a privilege need not be shown to be necessary. 

Over time, by virtue of custom and usage, particular categories of 

privilege came to be recognized in the United Kingdom. These include, for example, 

free speech so that nothing said inside the Assembly may be brought into question 

elsewhere, immunity from arrest while the Assembly is sitting, the power to exclude 

strangers from its proceedings, the power to control the publication of its debates, 

and the power to punish for contempt. Categories of privilege did not develop in the 

same way· in the colonial legislature of Canada and elsewhere, and the case law 

makes clear that the powers deemed necessary in ·the Houses of Parliament of the 

United Kingdom were not always deemed necessary in other contexts. For this 

reason, it is important to review the different origins of privilege in the United 

Kingdom and in the colonial legislatures. 

(b) The Origins of Privilege 

(i) United Kingdom 
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As stated above, in the United Kingdom privilege evolved from a history 

of conflict between the Houses of Parliament, the Crown and the courts. In essence, 

it was a struggle for independence as between the different branches of government. 

In earlier times, particularly prior to 1640, the Crown and the courts showed no 

hesitation to intrude into the sphere ofthe Houses of Parliament. Nor did the Houses 

of Parliament hesitate to intrude into the sphere of the courts. For example, in 1629, 

Charles I had Sir John Eliot and two other members charged and imprisoned for 

sedition for words spoken in debate in the House. For their part, the Houses often 

used their penal jurisdiction to imprison sheriffs, magistrates and evenjudges of the 

superior court -- as in 1689 when two judges of King's Bench were imprisoned for 

their decision in Jay v. Topham (14 East 102, 104 E.R. 540). 

Initially, the Houses simply claimed privilege on their own behalf. They 

did not request its recognition by the Crown in statute, or by the courts in common 

law. Thus parliamentary privileges were in a sense outside the law, or a law unto 

themselves. It was referred to as part of the lex parliamentis or the law of 

parliament, not as part of statute or common law. When a member was arrested in 

violation of privilege, the House would not turn to Crown or courts for his release. 

It would not make an application for habeas corpus before the courts and argue it on 

the basis of a doctrine of privilege; it would simply send the Sergeant-at-Arms with 

the ceremonial mace to the prison to demand the member's release on its own 

authority. 

Over time, with some acquiescence on all sides, the exercise ofprivilege 

became less confrontational. With the acquiescence of the Crown, much of the law 
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relating to privilege was codified in statute. For example, the ninth article of the 

English Bill 0/ Rights of 1689 provided that "the freedom of Speech and Debates or 

Proceedings in Parliament ought not to be impeached or questioned in any Court or 

Place out of Parliament." The courts conceded some jurisdiction to the Houses 

through the common law. In turn, the Houses conceded some jurisdiction to the 

courts, appearing before them pleading privilege and trusting them to dismiss an 

inappropriate claim on that basis. Finally, in 1704, the Commons undertook not to 

claim any privilege in the future not already established by custom and usage. For 

a more detailed account of this historical evolution, see Erskine May's Treatise on 

The Law, Privileges, Proceedings and Usage a/Parliament (21st ed. 1989), at pp. 69-

83. 

Thus privilege in the United Kingdom currently finds its source in the lex 

parliamentis, the common law and statute law. However, given its historical 

development, it is fair to say that its source is constitutional in the most fundamental 

sense in that it has everything to do with the relationships between the different 

branches of government. The same cannot be said of parliamentary privilege as it 

developed in the colonial legislatures in Canada and elsewhere. 

(ii) The Colonial Legislatures 

In the colonial legislatures in Canada and elsewhere, parliamentary . 

privileges were derived from common law or statute law. In common law, such 

legislatures were held to have certain inherent powers simply by virtue of their 

creation. It was not accepted, however, that those powers were as extensive as those 
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of the Houses of Parliament in the United Kingdom simply because they were bodies 

with analogous functions. This point is well illustrated by the following passages, 

made by the Privy Council in reference to the Newfoundland legislative assembly 

in the case of Kielley v. Carson (1842), 4 Moore 63, 13 E.R. 225, at pp. 234-35 E.R.: 

Their Lordships see no reason to think, that in the principle of the 
Common Law, any other powers are given them, than such as are 
necessary to the existence of such a body, and the proper exercise of the 
functions which it is intended to execute. These powers are granted by 
the very act of its establishment, an act which on both sides, it is 
admitted, it was competent for the Crown to perform. This is the 
principle which governs all legal incidents. "Quando Lex aliquid 
concedit, concedere viditur et illud, sine quo res ipsa esse non potest." In 
conformity to this principle we feel no doubt that such an Assembly has 
the right ofprotecting itselffrom all impediments to the due course of its 
proceeding. To the full extent of every measure which it may be really 
necessary to adopt, to secure the free exercise of their Legislative 
functions, they are justified in acting by the principle of the Common 
Law. 

It is said, however, that this power belongs to the House -of 
Commons in England; and this, it is contended, affords an authority for 
holding that it belongs as a legal incident, by the Common Law, to -an 
Assembly with analogous functions. But the reason why the House of 
Commons has this power, is not because it is a representative body with 
legislative functions, but by virtue of ancient usage and prescription; the 
lex et consue"tudo Parliamenti, which forms a part of the Common Law 
of the land, and according to which the High Court of Parliament, before 
its division, and the Houses of Lords and Commons since, are invested 
with many peculiar privileges, that of punishing for contempt being one. 

Thus, it was held that the inherent powers of the colonial legislatures 

were not as broad as those ofthe Houses of Parliament of the United Kingdom for 

two reasons. First, the relatively shorter histories of such bodies had not given rise 

to a similar claim by way of custom and usage. Second, the same powers were not 
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perceived to be justified by necessity . Henry J. alluded to both reasons in Landers 

v. WOQdworth (1878), 2 S.C.R. 158, atpp. 210-12: 

It cannot be claimed, that what the House of Commons, after centuries 
of political contests, with the voice of the nation to back it, found it 
necessary to assume in the peculiar relations existing, in the shape of 
judicial functions, which the nation ratified as necessary to curb and 
control judges more immediately under the control of despotic 
sovereigns, should be at all necessary or proper in regard to Provincial 
Legislatures. Involved in the latest ~nd most learned decisions of the 
judges in England may be fairly assumed is the proposition, that the 
House of Commons depends solely on the law and custom of Parliament 
for its right to adjudicate for a contempt, and that as a new privilege, it 
could nbt now be assumed. In the one case, the life of the Constitution 
of the country was often endangered,and might have been wholly lost, 
but for the assumption of this power by the House of Commons of 
England; in the other, no such consequences could arise. The 
Constitutions of the Provincial Legislatures were never subject to such 
perils. 

I cannot discover how any Provincial Assembly could obtain any 
right to exercise judicial functions, unless by legislation; for there are no 
laws or customs peculiar to each which would give the right by which an 
alleged contempt could be-tried. Without receiving by legislation the 
same power as is exercised by the House of Commons, and without law 
or custom of Parliament of their own to warrant such a trial, how did 
they get it? I have tried in vain for any source from which it could have 
come. 

Much of the jurisprudence to this effect, including the two cases quoted 

from above, centred on the issue of whether the colonial legislatures held the power 

to punish for contempt, beyond simply ejecting a person whose behaviour was 

disruptive to the House. In that context, a further historical factor was highly 

relevant. The penal jurisdiction of the Houses of Parliament in the United Kingdom 

was in large part derived from the fact that at one time they had been part of the 

"High Court of Parliament", the judicial function of which had been as important as 
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its legislative function .. The division between legislatures and courts has been much 

clearer in Canada throughout its constitutional history. 

Henry 1. notes, in the above quotation, that powers beyond the inherent 

privileges of provincial legislatures can be granted to them by statute. This has been 

the case in Canada with respect to the House of Commons, the Senate and most of 

the provincial legislative assemblies. For example, the House of Commons was 

granted the power to legislate for themselves the same privileges as those held by the 

Houses of Parliament in the United Kingdom in s. 18 of the British North America 

Act, 1867 (now the Constitution Act, 1867). Most of the provincial legislatures have 

granted themselves the same privileges through their power to amend their own 

constitutions (see Fielding v. Thomas, [1896] A.C. 600 (P.C.)). However, the 

difference in breadth between the inherent privileges of these bodies and those 

granted by statute must be kept in mind as it may well have an impact on their 

constitutional status. 

(c) Judicial Review of Privilege 

As stated in the 21st edition of Erskine May's Treatise, supra, at p. 145: 

"After some three and a half centuries, the boundary between the competence of the 

law courts and the jurisdiction of either House in matters of privilege is still not 

entirely determined." By undertaking a briefhistorical review, however, the general 

compromise which continues to hold sway can be illustrated. 

o 
o 
8 
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Originally, the Houses of Parliament took the position that they were the 

exclusive judges of their own privileges. This encompassed the existence and extent 

of privileges as well as their exercise. Thus, they claimed to be absolute arbiters of 

their own privi leges and, further, that their judgments with respect to those privileges 

were not reviewable by any other court. The courts, on the other hand, considered 

lex parliamentis to be part of the law of the land and, as such, within their judicial 

notice. Particularly when the issue at hand involved the rights of third parties, the 

courts considered it their role to interpret the law of Parliament and to apply it. 

Over time, these opposing views were reconciled to a degree. In Erskine 

May's Treatise, at p. 150, i't is repolied that: 

. In the nineteenth century, a series of cases forced upon the Commons and 
the courts a comprehensive review of the issues which divided them, 
from which it became clear that some of the earlier claims to jurisdiction 
made in the name of privilege by the House of Commons were untenable 
in a court oflaw: that the law of Parliament was part of the general law, 
that its principles were not beyond the judicial knowledge of the judges, 
and that it was the duty of the common law to define its limits could no 
longer be disputed. At the same time, it was established that there was 
a sphere in which the jurisdiction of the House of Commons was 
absolute and exclusive. 

A major turning point in this respect was the case of Stockdale v. 

Hansard, supra. There, Lord Denman C.l. found first that the House's contention . 

that its orders could not be questioned was untenable. To find otherwise would be 

to hold that the House of Commons is supreme when only Parliament is supreme. 

Thus when a case involving privilege is brought before them, the courts must look 

at the grievance of the plaintiff to determine ifit involves a right for which there is 

a remedy and if the defendant has a good defence in law. A declaration oflaw must 

u 
o 
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be inquired into to determine if it is indeed a matter of privilege. Otherwise, the 

House could bring any matter within its jurisdiction simply by declaring it to be so. 

If, upon examination, the subject matter does fall within the jurisdiction of the 

House; then the courts cannot question its judgment . . If, however, a claim of 

privilege is not valid, then the courts can decline to enforce it. In that particular case, 

Lord Denman C.J. embarked on that inquiry and determined that the House's claim 

that it had the privilege of publishing defamatory material with immunity was not 

proven. 

That position was readily adopted by Canadian courts. In Landers v. 

Woodworth, supra, at p. 196, the then Chief Justice of the Supreme Court, Richards 

C.J., made the following statement: 

Even in England, the courts will see whether what the House of 
Commons declares to be its privileges really are so, the mere affirmance 
by that body that a certain act is a breach of their privileges will not oust 
the courts from enquiring and deciding whether the privilege claimed 
really exists. 

The general rule which has developed from the above and subsequent 

case law is that courts will inquire into the existence and extent of privilege, but not 

its exercise. This rule does not always provide a clear guide, however, as the 

existence, extent and exercise of privilege tend to overlap. This difficulty can readily 

be illustrated with the example of freedom of speech. Courts have, on occasion, 

. inquired into the extent of the privilege of free speech by determining whether 

various things said outside the Assembly are so closely connected to the work of the 
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Assembly that they too should be immune from review. But is this truly a question 

of the extent of the privilege of free speech, or is it a question of its exercise? 

Another general proposition which can be derived from the case law is 

that courts are apt to look more closely at cases in which claims to privilege have an 

impact on persons outside the Assembly than at those which involve matters entirely 

internal to the Assembly. The lines are not altogether clear here either though. For 

example, in the case before us the issue clearly revolves around the internal 

proceedings of the Assembly. At the same time, it is persons not connected to the 

Assembly who allege their rights are infringed. Does this qualify as an "inside case" 

or as an "outside case"? 

(2) Application of the Doctrine of Privilege in the Present Case 

There are essentially four arguments put forward by the appellant and the 

interveners in support of the appellant as to why the Charter ought not to apply to the 

exercise of parliamentary privileges: 

l. By virtue ofs. 88 of the Constitution Act, 1867, and its inclusion in the 

schedule of the Constitution Act, 1982, the Constitution of Nova Scotia 

is part of the federal constitution; 

2. By virtue of the inclusion of art. 9 of the English Bill of Rights of 

1689 in the preamble of the Constitution Act, 1867, and its inclusion in 

the schedule of the Constitution Act, 1982, the principle that the exercise 
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of parliamentary privileges is not to be reviewed by the courts IS 

enshrined in the Constitution; 

3. Parliamentary privileges have an inherent constitutional status derived 

from the very nature of the institution and from the preamble to the 

Constitution Act, 1867; or, 

4. The exercise of parliamentary privileges is not covered by s. 32 of the 

Charter, either because: 

a) the House of Assembly does not fall within the words 

"legislature" or "government"; or, 

b) the exercise of parliamentary privileges does not fall within the 

phrase "within the authority of the legislature". 

I will deal with each of these arguments in turn below. 

The first argument has two steps. First, it is alleged that the privileges 

exercised by the Nova Scotia House of Assembly and its members are a part of the 

provincial constitution. Second, it is alleged that the provincial constitution has been 

made part of the Constitution of Canada by virtue of s. 88 of the Constitution Act, 

1867. The first step is clearly made out. In Fielding v. Thomas, supra, at pp. 610-11, 

the following statement was made: 
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It surely cannot be contended that the independence of the provincial 
legislatures from outside interference, its protection, and the protection 
of its members from insult while in the discharge of their duties, are not 
matters which may be cla,ssed as part of the constitution of the province, 
or that legislation on such matters 'would not be aptly and properly 
described as part oftheconstitutionallaw of the province. 

The second step, however, is more problematic. The question of whether 

a provincial constitution is part ofthe Constitution of Canada is not free of difficulty. 

The term "Constitution of Canada" is defined in s. 52(2) of the Constitution Act, 

1982. Professor Hogg has opined that, while the definition is exhaustive, s. 88 of the 

Constitution Act, 1867 arguably incorporates by reference the pre-confederation 

constitutions of Nova Scotia and New Brunswick into the Constitution of Canada: 

see Peter W. Hogg, Constitutional Law o/Canada (3rd ed. 1992), vol. 1, at pp. 1-6 

and 4-24. 

However, there is reason to doubt Professor Hogg's conclusion that the 

provincial constitution of Nova· Scotia is part of the Constitution of Canada within 

the meaning of s. 52(2). Professor Hogg has noted the curious result that is obtained 

in relation to the amending provisions of the Constitution if the provincial 

constitutions are found to be part of the Constitution of Canada: see Hogg, supra, 

at p. 4-24. This consideration, among others, led McEachern C.l.S.C. (as he then 

was) to find that the Constitution Act of British Columbia is not part of the 

Constitution of Canada: Dixon v. British Columbia (Attorney General) (1986), 7 

B.C.L.R. (2d) 174. With respect to s. 88, its language speaks of continuing the 

constitution of the legislature of the province of Nova Scotia. However, the 

continuance of a provincial constitution as contemplated by s. 88 is something quite 

different from giving it status as part ofthe Constitution of Canada. Glube C.l.T.D. 
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has held that the Constitution of Nova Scotia is not part of the Constitution of 

Canada within the meaning of s. 52(2) of the Constitution Act, 1982: MacLean v. 

Attorney-General of Nova Scotia (1987), 35 D.L.R. (4th) 306 (N.S.S.C.T.O.), at 

p. 312 . .. c-

All of this goes to point out the difficulty of deciding whether the 

constitution of the province of Nova Scotia is part of the Constitution of Canada. 

Given the importance of that question and my conclusion concerning s. 32 of the . 

Charter, -below, I do not need to finally determine this aspect of the case. 

The second argument posed by the -appellant and interveners in support 

of the appellant is as follows. They argue that the preamble of the Constitution Act, 

1867 in referring to "a Constitution similar in Principle to that of the United 

Kingdom" incorporates art. 9 of the English Bill of Rights of 1689, and thereby 

incorporates the privileges of legislative bodies. I do not think that the wording of 

the preamble of the Constitution Act, 1867 can be taken to refer to so specific an 

article of the Constitution of the United Kingdom. While the Constitution of Canada 

is undoubtedly founded upon many of the same broad principles as is the 

Constitution of the United Kingdom, the two are far from identical. Article 9 cannot 

be directly transplanted without specific reference. The historical review undertaken 

in the preceding section makes clear that the different paths of evolution of 

government in the two jurisdictions led to significant differences in the branches of 

governnient themselves from the very beginning. And there is no question that in 

recent years we have diverged further still with the patriation of Canada's 
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Constitution in 1982. Similar in princi pIe does not mean identical in the powers it 

grants. 

The third argument posed is similar to the second but takes a more 

tenable form .. The appellant and interveners in support of the appellant argue that 

parliamentary privileges have an inherent constitutional status which is derived from 

the very nature of legislative bodies andfrom the preamble of the Constitution Act, 

1867. It is clear thatthe privileges inherent in legislative bodies are fundamental to 

our system of government. While we do not share the turbulent history of the United 

Kingdom with respect to the relationships between the different branches of 

government, there is no question that the maintenance of the independence of the 

different branches from one another is necessary to their proper functioning . 

Historically, the courts have been careful to respect the independence of 

the legislative process just as legislators have been careful to protect the 

independence of the judiciary. In Beauregard v. Canada, [1986] 2 S.C.R. 56, at p. 

72, Dickson c.J. said the following: 

The preamble to the Constitution Act, 1867 states that Canada is to have 
a Constitution "similar in Principle to that of the United Kingdom". 
Since judicial independence has been for centuries an important principle 
of the Constitution of the United Kingdom, it is fair to infer that it was 
transferred to Canada by the constitutional language of the preamble. 

There is a clear parallel between the doctrines of independence of the judiciary and 

of parliamentary privilege as the latter is the means by which the Houses of 

Parliament protect their independence. In Canada, it is through the exercise of the 
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privileges inherent in all legislative bodies that the provincial Houses of Assembly 

are able to control their own proceedings and thereby maintain the independence of 

the legislative process. · To incorporate by way of the preamble the broad principle 

of the fostering of the independence of the legislative process through the exercise 

of parliamentary privileges is much more palatable than incorporating a specific 

article of the Bill of Rights of 1689. 

I am not sure, however, that this argument can be taken so far as to grant 

parliamentary privileges a constitutional status which is on the same footing as the 

Charter. The Charter is a part of an evolution of our Constitution which culminated 

in the supremacy ofa definitive written constitution. Given this, I would be reluctant 

to import unexpressed concepts into the Constitution in a way that would evade 

. scrutiny under the express guarantees of the Charter. If, as some of the interveners 

contend, s. 18 of the Constitution Act, 1867 entrenched the parliamentary privileges 

of the House of Commons, my· conclusion on this point might be different. 

However, as I read s. 18, it does not entrench the parliamentary privileges of the 

House of Commons; rather, it entrenches the power of Parliament to legislate those 

privileges for itself in the same way that s. 45 of the Constitution Act, 1982 

entrenches the power of the provincial legislatures to legislate their own privileges 

by way of amendments to their constitutions. 

I concur with McLachlin J.'s assessment of the long tradition and great 

importance ofthese privileges. I agree with her that "[t]raditionally, each branch of 

government has enjoyed autonomy in how it conducts its affairs" (p. 000). I further 

agree that this case raises the question of whether "the Charter not only removed 
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from the legislative bodies the right to pass whatever laws they might choose to 

adopt, but that it removed the long-standing constitutional right of Parliament and 

the legislative assemblies to exclude strangers, subjecting the determination by the 

Speaker of what is disruptive of the operation ofthe Assembly to the superior review 

of the courts" (p. 000). However, given the conclusions I arrive at below, regarding 

s. 32 of the Charter, I do not find it necessary to determine whether the above 

analysis could grant the privileges of provincial Houses of Assembly constitutional 

status which would make them immune to Charter review. 

I turn, then, to the fourth argument raised by the appellant, that the 

exercise of parliamentary privileges is not covered by s. 32. This argument is two-

fold: first, that the House of Assembly is neither legislature nor government; and, 

second, that the exercise of parliamentary privileges ought not to fall within the 

phrase "matters within ·the authority of the legislature". The first part of this 

argument is very strong on the actual text of s. 32. It refers only to the "legislature 

and government" and, · as submitted by the appellant, the House of Assembly is 

neither legislature nor government properly speaking. The House of Assembly is a 

component of the legislature but only together with the Lieutenant Governor does it 

comprise the legislature. As pointed out earlier, this is more than a semantic 

difference in the context of the exercise ofparliamentary privileges. The legislature 

as a whole cannot exercise parliamentary privileges as those privileges are held by 

the members of the Assembly, individually or collectively, against the Lieutenant 

Governor in his or her capacity as the Crown's representative. 
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It is argued by the respondent that to interpret s. 32 in this way is overly 

technical and, as such, is contrary to the purposive spirit in whiCh such interpretation 

ougbt to be undertaken. This argument must be carefully considered in the context 

of this Court's previous pronouncements on the application of the Charter pursuant 

to s. 32. In RWDSUv. Dolphin Delivery Ltd., [1986] 2 S.C.R. 573, it was determined 

that application of the Charter is confined to government action. There McIntyre J. 

stated: "It is my view that s. 32 of the Charter specifies the actors to whom the 

Charter will apply. They _are the legislative, executive and administrative branches 

of government" (p. 598). He held this limitation on the application of the Charter 

to be in accord with the broad purpose of the Charter in that (at p: 593): 

... the Charter, like most written constitutions, was set up to regulate the 
relationship between the individual and the Government. It was intended 
to restrain government action and to protect the individual. 

The focus of discussion then became just what the term" government" in 

s. 32 encompasses. McIntyre J. went on to say at p. 598: 

where the word "government" is used in s. 32 it refers not to 
government in its generic sense -- meaning the whole of the 
governmental apparatus of the state -- but to a branch of government. 
The word" government", following as it does the words "Parliament" and 
"Legislature", must then, it would seem, refer to the executive or 
administrative branch of government. 

Subsequently, inMcKinneyv. University of Guelph, [1990] 3 S.C.R. 229, 

and Stojjinan v. Vancouver General Hospital, [1990] 3 S.C.R. 483, this Court was 

called upon to determine whether a university and a hospital, in the factual contexts 

of those cases, fell within s. 32 as comprising a part of government. In both cases, 

o 
o 
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the decisions of the majority were based on the fact that, in the words of La Forest 

1. in McKinney, at p. 261: "[T]he Charter is essentially an instrument for checking 

the powers of government over the individual". 

In arriving at conclusions on the scope of the term "government" in the 

above decisions, this Court was assisted by an extensive array of academic opinion 

on the issue. See, for example, K. Swinton, "Application of the Canadian Charter 

of Rights and Freedoms", in W. S. Tarnopolsky and G.-A. Beaudoin, .eds., The 

Canadian Charter o/Rights and Freedoms: Commentary (1982),41; A. A. McLelland 

and B. P. Elman, "To Whom Does the Charter Apply? Some Recent Cases on 

Section 32" (1986),24 Alta. L. Rev. 361; D .. Gibson, "Distinguishing the Governors 

from the Governed: The Meaning of "Government" under Section 32(1) of the 

Charter" (1983), 13 Man. L. J 505;and R: Tasse, "A.. qui incombe l'obligation de 

respecter les droits et libertes garantis par la Charte (:anadienne des droits et 

libertes?" , in G.-A. Beaudoin, ed., Your Clients and the Charter --Liberty and 

Equality(1987), 35. The same attention has not been devoted to the scope of the term 

"legislature". Its scope has been regarded as largely self-evident. 

However, in determining whether the tenn "legislature" encompasses the 

legislatures' component parts individually as well as the legislature properly 

constituted, we must engage in a purposive analysis. This analysis places the 

specific section or sections to be interpreted in their "proper linguistic, philosophic 

and historical contexts": see R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, at 

p. 344,per Dickson 1. (as he then was). These contexts, in my opinion, are of special 

importance when one is engaged, as here, in the interpretation of s. 32 which 
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describes not a specific guaranteed right or freedom, but rather the settings in which 

the guarantees of these rights and freedoms operate. 

The constitutional traditions which have been reviewed clearly have an 

impact on whether s. 32 is interpreted to encompass the exercise of privilege by 

members of legislative assemblies. In Reference · re Public Service Employee 

Relations Act (Alta.), [1987] 1 S.C.R. 313, atp. 394, McIntyre J. stated: 

It follows that while a liberal and not overly legalistic approach 
should be taken to constitutional interpretation, the Charter should not 
be regarded as an empty vessel to be filled with whatever meaning we 
might wish from time to time. The interpretation of the Charter, as of all 
constitutional documents, is constrained· by-the language, structure, and 
history of the constitutional text, by constitutional tradition, and by the 
history, traditions, and underlying philosophies of our society. 

How might the legislature exert its power over individuals in a way 

which potentially calls for Charter review? In Dolphin Delivery, supra, at p. 599, 

McIntyre J. expressed the opinion that: "[L]egislation is the only way in which a 

legislature may infringe a guaranteed right or freedom". This statement was repeated 

and approved by La Forest J. in McKinney, at p. 263. 1fthis is the case, it would 

seem that the broad purpose ofthe Charter does not require a broader interpretation 

of the term "legislature" than that outlined above, that is, the legislature properly 

constituted and not its component parts acting individually. 

The respondent alleges, however, that the House of Assembly may 

infringe a guaranteed right or freedom through the exercise by its members of their 

parliamentary privileges. Thus, it contends that the legislative process as well as the 
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legislative product ought to be subject to Charter review. Here, though, we return 

squarely to the above quoted passage from Reference re Public Service Employee 

Relations Act (Alta.). The Charter cannot be interpreted in isolation from the history 

and traditions of our Constitution and our society. As e~aborated in detail earlier in 

this judgment, the COUl:ts have long maintained a "hands off' approach to the exercise 

of parliamentary privilege, particularly when it is directed toward maintaining 

control of the internal proceedings of the House. This approach fosters the 

independence of the legislative and judicial branches of our government from one 

another. As Iacobucci C.J. (as he then was) pointed out in a different context, " ... 

the review of parliamentary proceedings is not a matter to be taken lightly given the 

history of curial deference to Parliament and respect for the legislative branch of 

government generally": Southam Inc. v. Canada (Attorney General), [1990] 3 F.C. 

465 (C.A.), at p. 478. 

In my opinion, when one examines "the language, structure, and history 

of the constitutional text", "constitutional tradition" and "the history and traditions 

of our society", it is clear that s. 32 of the Charter does not extend the operation of 

s. 2 of the Charter to the exercise by the members of House of their inherent 

privileges. 

The language and structure of the text strongly, although by no means, 

unambiguously, support this view. Section 32 refers to the "legislature", which 

strictly speaking, means the body capable of enacting legislation, i.e., the House of 

Assembly and the Lieutenant Governor. Moreover, s. 32 specifically refers to "all 

matters within the authority of the legislature". This is the language of legislation 
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and is a clear reference to· legislative authority under, for example, s. 92 of the 

Constitution Act, 1867. It will be remembered that s. 92 begins with the words, "[i]n 

each Province the Legislature may exclusively make Laws ... ". This tends to 

reinforce the view that "legislature" in s. 32 should, in general, refer to the body 

which enacts legislation, i.e., the House with the Lieutenant Governor. 

This interpretation is strengthened by s. 33 of the Charter. Section 33(1) 

gives the power to the legislature of a province to "expressly declare in an Act of the 

... legislature" that an Act shall operate notwithstanding a provision included in s. 

2 or ss. 7 to 15 of this Chdrfer. Similarly, s. 33(4) links the word "legislature" and 

the word "re-enact", once again emphasizing that the .term "legislature" is referring 

to the body exercising legislative authority. 

The overall structure of the constitutional text is also supportive of my 

conclusion with respect to s. 32. The distinction between the legislature and its 

component parts is observed with reasonable consistency in the Constitution Act, 

1867. As pointed out by McLachlin J., s. 17 refers to "Parliament" consisting of the 

"Queen", the "Senate" and the "House of Commons". Where privileges are referred 

to in s. 18, the terms employed are the "Senate" and the "House of Commons". 

There are, of course, numerous provisions applicable only to the Senate or the House 

of Commons (see, e.g., ss. 21 to 36 respecting the Senate, and ss. 37 through 52 

concerning the House of Commons ). Section 69 refers to the "Legislature for Ontario 

consisting of the Lieutenant Governor, and of One House; styled the Legislative 

Assembly of Ontario" . These usages and definitions support my conclusion that the -

term "legislature" in s. 32 does not, in general, include the House of Assembly itself 
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because the constitutional text generally . differentiates between the federal or 

provincial legislatures and their component parts~ 

It is also worth noting the language employed in the amending provisions 

set out in Part V of Schedule B of the Constitution Act, 1982. This is particularly 

relevant given that these provisions were enacted at the same time as the Charter. 

If one examjnes Part V, dealing with the procedure for amending the Constitution of 

Canada, one sees references throughout to "resolutions' of the Senate and House of 

Commons" and "resolutions of the legislative ,assembUes" (see, e.g., s. 38(1)), 

thereby distinguishing between resolutions of the House and enactments of the 

legislature. 

To sum up the argument thus far, there are strong literal and textual 

reasons to concl ude that the term "legislature" used in s. 32 of the Charter refers in 

general only to the body exercising legislative power, in this case the House of 

Assembly with the Lieutenant Governor, and not to its constituent parts individually. 

There are at least three sections of the Charter that, at first blush, cast 

some doubt on thjs interpretation. McLachlin 1. refers to s. 5 of the Charter, which 

provides that "[t]here shall be a sitting of Parliament and of each legislature at least 

once every twelve months". She points out that the legislature is called to sit by the 

Speaker giving notice to the members, that the action is purely internal to the 

legislative body, and that the Queen's representative has no role to play. Thus, she 

concludes the word "legislature" refers to actions which are exclusively those of the 

House alone and to which this section of the Charter must apply . 
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The same may be said of ss. 17 and 18 of the Charter. Section 17, 

referring to the right to use English or French in debate, uses the word Parliament 

and s. 17(2), referring to the same right in the legislative assembly of New 

Brunswick, uses the term "legislature of New Brunswick". Section 18 uses the same 

language to refer to the "statutes, records and journals" of Parliament and the 

legislature of New Brunswick. Section 17 uses the term "legislature" to refer to the 

Assembly, while s. 18 uses the word "legislature" to refer to both the legislature 

proper (i.e., the body that enacts statutes) and the Assembly (i .e., the body that keeps 

a "journal"). 

While these examples show that usage is not completely consistent, they 

by no means take away from the general rule that "legislature" in s. 32 means the 

body that enacts legislation. It must be observed that there is no single meaning of 

the term "legislature" which can be applied to both s. 33 on the one hand, and ss. 5, 

17 and 18 on the other. Indeed, there is no single interpretation of the word 

"legislature" that can be used with complete precision within s. 18 itself. In s. 33, 

"legislature" clearly means the body capable of enacting legislation, whereas in ss. 

5 and 17, the context makes it clear that it is the House itself that is intended. 

Section 18 refers to the "statutes, · records and journals" of the legislature. But, 

strictly speaking, the "legislature" enacts "statutes" whereas the "Assembly" keeps 

a "journal". This lack of perfectly consistent usage is not surprising given the nature 

ofthese documents and particularly their attempt to set out in relatively few words 

concepts which are historically charged with meaning. It also underlines the point 

that, in interpreting these provisions, very careful attention must be paid to the 

contextual and purposive considerations outlined earlier in these reasons. 
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In this regard, there are particular historical and structural considerations 

that must be borne in mind with respect to ss. 5, 17 and 18 of the Charter. These 

sections are extensions of provisions originally found in the British North America 

Act, 1867. In the case of s. 5, it is modeled on the now repealed s. 20 ofthe British 

North America Act, 1867. That section referred to there being a session of the 

Parliament of Canada, and of course, the use of the term Parliament of Canada was 

convenient given the requirement to include both the Senate and the House of 

Commons .. The use of the words "session" and "sitting" in that sectionalso made the 

intention to refer only to the House and the Senate quite clear even though the word 

used, i.e., "Parliament" ~as not strictly .correct. 

With respect to ss. 17 and 18, they are modeled on the original s. 133, 

which rather interestingly, provided: "Either the English or the French Language may 

. be used by any Person in the Debates of the Houses of the Par'liament of Canada and 

of the Houses of the Legislature of Quebec", and further that "[t]he Acts of the 

Parliament of Canada and of the. Legislature of Quebec . shall be printed and 

published in both Languages". The original section clearly distinguished between 

"proceedings before the House" and "enactments of the legislature", but this clarity 

was lost in the updated versions. 

Sections 5, 17 and 18 are found in areas of the Charter which are 

excluded from the override provisions of s. 33 of the Charter. This suggests that 

they are in a different category than the rights contained in ss. 2 and 7 through 15, 

and may explain, if not entirely excuse, the inconsistency in the use of language 
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between these sections and other places in the Charter and the Constitution Act 

generally. 

To summarize, the language, structure and history of the constitutional 

text are strongly suggestive of the conclusion that the word "legislature" in ·s. 32 in 

general means the body capable of enacting legislation and not its component parts 

taken individually. There are certain provisions in the Charter, notably ss. 5; 17 and 

18, in relation to which the specific context requires a different meaning. However, 

this case concerns whether the rights guaranteed by s.2 of the Charter apply to the 

House of Assembly and I conclude that s. 32, properly interpreted, makes it clear that 

they do not. 

This conclusion is strongly reinforced by resort to constitutional tradition 

and the history and traditions of our society. The place and importance oflegislative 

privileges in our political life and the long-standing practice of judicial non

interference have been · reviewed at length earlier in ' these reasons. These 

considerations, to my mind, resolve any residual ambiguity concerning the 

interpretation of s. 32 as it relates to the application to the House of the rights 

guaranteed under s. 2 of the Charter. 

, The respondent contend that, regardless of whether the legislative process 

is subject to Charter review, privileges are clearly "matters within the authority of 

the legislatures of each province". There is no doubt that this is true in the sense that 

the provincial legislatures have the power to legislate in relation to privileges. The 

legislation that the provinces have enacted with respect to privileges will be 
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reviewable under.the Charter as is all other legislation. However, it does not follow 

that the exercise by members of the House of Assembly of their inherent privileges, 

which are not dependent on statute for their existence, is subject to Charter review. 

In this case the respondent did not argue that the privilege used to 

prohibit the independent use of video cameras in the House was in excess of inherent 

privilege. Given the long-standing acceptance of the power to exclude strangers and 

to control the internal proceedings of the House as valid categories of privilege 

founded on necessity, in this country as well as in the United Kingdom (see, for 

example, Payson v. Hubert (1904),34 S.C.R. 400), that argument would be difficult 

to make. 

I conclude that the exercise oftheir inherent privileges by members ofthe 

Nova Scotia House of Assembly is not subject to Charter review under s. 2 as the 

House of Assembly does not fit within the terms of s. 32 as it must be interpreted in 

this context. It should be i10ted here that this does not mean that the members of 

legislative assemblies can exercise parliamentary privileges with absolute immunity. 

First, the COutts can still review the validity of claims of privilege to the same degree 

they have always done. That is, they can pronounce upon the existence or extent of 

. a particular privilege. Second, even if the members are not accountable to the 

judiciary with respect to the exercise of pari iamentary privileges, they are, obviously, 

still accountable to the electorate. 
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Since writing the above, I have had the advantage of reading the reasons 

of my brother, Cory J., reaching the opposite conclusion with respect to the 

application of the Charter. Cory J. posits the example of the House punishing for 

contempt by sentencing a member to life imprisonment without eligibility for parole. 

This, my brother Cory J. suggests, is a case which would surely be covered by the 

Charter. 

With respect, this example does not advance the matter very far. -The 

position which I have advanced in these reasons holds that the ITiembers of the Nova 

Scotia House of Assembly, in exercising their inherent privileges (which are not 

dependent on statute for their existence), are not subject to Charter review. As I 

have pointed out earlier, the existence and extent of these privileges are subject to 

judicial review quite apart from the Charter. The first response to Cory J.'s example 

is, therefore, that it is predicated on the questionable proposition that punishment by 

life imprisonment is within the inherent privileges of the members of the House. 

That proposition is, of course, subject to judicial scrutiny under the approach I have 

adopted. Secondly, to the extent that any such authority claimed by the members of 

the House to punish by life imprisonment rested on statutory authority, the statute 

would, of course, be subject to Charter scrutiny. 

The present case is one in which the actions of the members of the House 

fall within their inherent privileges. The contrary was not argued. I do not wish to 

decide a case not before us, especially one as different as that posited in Cory J.'s 

example. Suffice it to say that his example would give rise to very different 

considerations that those present in the case before us and that there is nothing in 
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these reasons that would inevitably place the conduct described in Cory J.'s example . 

beyond the reach of judicial review, 

Finally, I note that even if the Charter did apply to .the exercise of their 

inherent privileges by members otthe Nova Scotia House of Assembly, it could well 

be that the House would itself constitute the "court of competent jurisdiction" for 

purposes of hearing such a claim and granting a remedy under s. 24(1) of the 

Charter. I do not intend to pursue this line of analysis here, however, in light of my 

above conclusions, as well as the fact that the parties did not argue this issue before 

us. 

B. The Freedom of Speech Issue 

Given that I have determined that the exercise of privilege by members 

of the House of Assembly is not subject to Charter review, it would be inappropriate .. . 

for me to address the second and thirdissue$ which pertain to the freedom of speech 

of journalists in the House. 

VI. The Constitutional Questions 

I would answer the constitutional questions, modified in light of these 

reasons, as follows: 

1. Does s. 2 of the Canadian Charter of Rights and Freedoms apply to 
the members of the House of Assembly when exercising their privileges 
as members? 
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The answer to the first constitutional question is no. S~ction 32, as it 

relates to the application of s. 2 of the Charter, does not encompass the · 

Members of the Nova Scotia House of Assembly when exercising their 

inherent privileges. 

2. Jfthe answer to question 1 is yes, does exercising a privilege so as to 
refuse access to the media to the public gallery to record and relay to the 
public proceedings of the House of Assembly by means of their cameras 
contravene s. 2( b) of the Canadian Charter of Rights and Freedoms? 

Given my response to the first constitutional question, it is neither 

necessary nor appropriate to answer the second constitutional question. 

3. If the answer to question 2 is yes, is such a refusal a reasonable limit 
prescribed by law as can be demonstrably justified in a free and 

. democratic society, pursuant to s. 1 of the Canadian Charter of Rights . 
and Freedoms? 

Given my response to the first and second constitutional questions, it is 

neither necessary nor appropriate to answer the third constitutional 

question. 

VII. Disposition 

The appeal is allowed. The order of the learned trial judge, as amended 

by the Court of Appeal for Nova Scotia, is set aside. 

liLa Forest J.II 
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The following are the reasons delivered by 

LA FOREST 1. -- I am in general agreement with the reasons of my 

colleague, McLachlin 1., subject to the following comments, which are ultimately 

perhaps more matters of perspective than substance. 

As I see it, when the British government granted a legislative assembly 

to a colony, the grant carried with it as an adjunct the power necessary for that body 

to carry out its functions, in particular the power. to regulate its internal processes in 

the traditional manner developed over the years. This is really what we are talking 

about when we speak of parliamentary or legislative privileges in this country. The. 

broader parliamentary privileges of the British Parliament were not carried over to 

this country but colonial legislatures necessarily had to have such privileges as were 

necessary to their functioning. The legislative assembly, with its concomitant 

privileges, was part of the colony'S constitution, which in the case of the pre-existing 

provinces like Nova Scotia was continued by the Constitution Act, 1867. 

Parliamentary legislative privileges in Nova · Scotia are, therefore, ultimately · 

anchored in the grant of a legislative assembly and incorporated into the Constitution 

Act, 1867. The new · legislative bodies created by that Act and subsequent 

constitutional instruments over the years are governed by the same principle. The 

preambular statement in the Constitution Act, 1867 that what was desired was "a 

Constitution similar in Principle to that of the United Kingdom", among other things, 

gives expression to the nature of the legislative bodies that were continued or 

established by it. The privileges of these bodies are similar in principle, though not 

identical, to those of the Parliament of the United Kingdom. 
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I would dispose of the appeal and answer the constitutional questions in 

the manner proposed by McLachlin J. 

IIMcLachlin JII 

The judgment of L'Heureux-Dube, Gonthier, McLachlin and Iacobucci 

n. was delivered by 

McLACHLIN 1. -- I have had the advantage of reading the reasons of both 

the Chief Justice and of Cory J. Although I agree with the Chief Justice that the 

Canadian Charter of Rights and Freedoms does not apply to the action of the Nova 

Scotia House of Assembly which is put in issue on this appeal, I come to this 

conclusion for different reasons. In my view, the-Charter does not apply here, not 

because a legislative body is never subject to the Charter, but because the action here 

in issue is an action taken pursuant to a right which enjoys constitutional status. 

Having constitutional status, this right is not one that can be abrogated by the 

Charter. 

The main issue before this Court is whether the Charter applies to 

prevent the Nova Scotia House of Assembly from excluding the media from its 

chambers. The media were excluded on the ground that by filming the proceedings 

of the House of Assembly with their own cameras they would disrupt the decorum 

and the efficacy of these proceedings. The relevant facts, and the judgments in the 

courts below are set out in the reasons of the Chief Justice. 
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TheappeUant and those interveners supporting the appellant advance two 

general arguments in support of their position that the Charter does not apply to 

prevent exclusion on this ground. They argue first that, by virtue of s. 32( I) of the 

Charter, the Charter applies only to the actions of the "legislature" or the 

"government". The Nova Scotia House of Assembly is, it is said, neither; 

accordingly, this body is not governed by the Charter. Alternatively they argue that 

even if the Nova Scotia House of Assembly can be subject to the Charter by virtue 

of s. 32(1), the right of a legislative body to control attendance in its chamber to the 

extent of being able to expel strangers is a right that enjoys constitutional status. 

Such a right, it is said, cannot be abrogated by another part of the Constitution, in 

this case the Charter. I have indicated my agreement with the second of these 

arguments. Before explaining the reason for my agreement, let me first address the 

argument in respect of s. 32(1). 

A. Does the Charter Apply to a Legislative Assembly? 

The Chief Justice holds that a textual and a purposive approach to 

s. 32(1) supports the conclusion that the Chm;ter was not intended to reach the 

actions of a legislative body proper. With the greatest respect, I disagree with each 

of these findings. 

The textual argument is, in my view, inconclusive. The relevant part of 

s. 32 states: 

32. (1) This Charter applies 
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(a) to the Parliament and government of Canada in respect of all 
matters within the authority of Parliament including all matters 
relating to the Yukon Territory and Northwest Territories; and 

(b) to the legislature and government of each province in respect of 
all matters within the authority of the legislature of each province. 

The question is whether s. 32(1), which makes the Charter applicable to the 

"Parliament" and government of Canada and the "legislature" and government of 

each province, means that the Charter does not apply to a legislative assembly, 

which, it is argued, is but one constituent part of the "legislature" . On the one hand, 

the terms "Parliament" and "legislature" as defined inthe Constitution Act, 1867 

(ss. 17,69, 'and 71), and in various provincial Interpretation Acts, include both the 

legislative body and the Queen's representative. These definitions tend to support 

the Chief Justice's conclusion that the text of the Charter does not include the 

legislative assembly itself. On the other hand, s. 5 of the Charter can apply only to 

the legislative bodies. This section states: "There shall be a sitting of Parliament 

and of each legislature at least once every twelve months". The legislature is called 

to sit by the Speaker giving notice to the members; the action is purely internal to the 

legislative body. Thus this section uses the word "legislature" to refer to actions 

which are exclusively those of a legislative body such as the Nova Scotia House of 

Assembly. Section 5 therefore supports the view that, by the terms of the Charter 

itself, the word "legislature" cannot be narrowly defined to cover only those actions 

for which the legislative body and the Queen's representative are jointly responsible. 

Sections 17 and 18 of the Charter provide further support for this view. 

Nor does a purposive interpretation of s. 32(1) lead to the conclusion that 

the Charter does not apply to a legislative assembly, in my view. It is argued that 
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the history of curial deference to legislative bodies means that the Charter can never 

apply to them. The argument, with respect, is cast too broadly. The tradition of 

curial deference does not extend to everything a legislative assembly might do, but 

is firmly attached to certain specific activities of legislative assemblies, i.e., the 

so-called-privileges of such bodies. It follows that the tradition of curial deference 

to legislative bodies does not support a blanket rule that the Charter cannot apply to 

any of the actionsofa legislative assembly. 

Without deciding that the legislative assembly is a government actor for 

all purposes, suffice it to say that as a public body it might be capable of impinging 

on individual freedoms in areas not protected by privilege. The legislative assembly 

could, therefore, fall within the rationale for regarding such bodies as government 

actors subject to the Charter developed by La Forest J. in McKinney v. University of 

Guelph, [1990] 3 S.C.R. 229 (at p. 262): 

Government is the body that can enact and enforce rules and 
authoritatively impinge on individual freedom. Only government 
requires to be constitutionally shackled to preserve the rights of the 
individual. Others, it is true, may offend against the rights of 
individua]s. This is especially true in a world in which economic life is 
largely left to the private sector where powerful private institutions are 
not directly affected by democratic forces. But government can either 
regulate these or create distinct bodies for the protection of human rights 
and the advancement of human dignity. 

In neither RWDSUv. Dolphin Delivery Ltd., [1986] 2 S.C.R. 573, where McIntyre J. 

stated that "legislation is the only way in which a legislature may infringe a 

guaranteed right or freedom" (p. 599), nor in McKinney, where La Forest J. repeated 

this dictum, was any consideration given to the issue raised on this appeal. McIntyre . 
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1. never expressly considered whether the term "legislature", for the purposes of 

s. 32(1), could or should be restricted to its technical meaning of the House of 

Assembly and the Lieutenant Governor. Nor do I think it reasonable, in light of the 

decisions of this Court in Operation Dismantle Inc. v. The Queen, [1985] 1 

S.C.R. 441, and Lavigne v. Ontario Public Service Employees Union, [1991] 2 

S.C.R. 211, to say that only by legislation can a "government actor" infringe rights. 

In Operation Dismantle, this Court held unanimously that a Cabinet decision to allow 

the United States to test cruise -missiles in Canada was reviewable by the courts 

under s. 32(1 )(a), and that the executive branch of government had a general duty to 

act in accordance with the Charter. In Lavigne, an obligation inserted into a 

collective agreement at the behest of a non-governmental actor constituted 

government action, once it was found that a "government actor" exercised routine or 

regular control over those who sought to enforce the obligation. 

I cannot, however, follow my colleague Cory 1. in concluding that "the 

Charter should apply to the actions of the legislative assembly" (p. 000), ifhe means 

by this that the Charter should apply to all of the actions of the legislative assembly. 

Absent specific Charter language to the contrary, the long history of curial deference 

to the independence of the legislative body, and to the rights necessary to the 

functioning of that body, cannot be lightly set aside, even conceding that our notions 

of what is permitted to government actors have been significantly altered by the 

enactment and entrenchment of the Charter. The legal reason why curial deference 

to the action of the House of Assembly here in issue should be preserved is set out 

below. 
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In the result, I would reject the argument that the power of the Nova 

Scotia House of Assembly at issue on this appeal cannot be impugned because the 

Charter can never apply to any of the actions ofa legislative assembly. 

B. Does the Nova Scotia House of Assembly Here Act Pursuant to a 
Constitutional Right? 

The second and alternative argument advanced in support of the 

contention that the Charter does not apply to the Assembly's action is the argument 

that the right of a legislative body to control who attends in its chamber is a right that 

enjoys constitutional status, and hence cannot be abrogated by another part of the 

Constitution, in this case the Charter. 

It IS a basic rule, not disputed in this case, that one part of the 

Constitution cannot be abrogated or diminished by another part of the Constitution: 

Reference re Bill 30, An Actto amend the Education Act (Ont.) , [1987] 1 S.C.R. 1148. 

So if the privilege to expel strangers from the legislative assembly is constitutional, 

it cannot be abrogated by the Charter, even if the Charter otherwise applies to the 

body making the ruling. This raises the critical question: is the privilege of the 

legislative assembly to exclude strangers from its chamber a constitutional power? 

It is argued that the right to exclude strangers from the legislative 

assembly is const.itutional by virtue of s. 88 of the Constitution Act, 1867, which is 

said to make the provincial constitution of Nova Scotia part of the Constitution of 

Canada. It is also argued that the right is constitutional because the preamble of the 

Constitution Act, 1867, incorporates art. 9 of the English Bill of Rights of 1689. 
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Finally, it is argued that the right to exclude strangers is a· constitutional privilege 

inherent in the legislative assembly by virtue of the fact that the preamble to the 

Constitution Act, 1867 proclaims an intention to put in place "a Constitution similar 

in Principle to that of the United Kingdom". 

I have concluded that the first two arguments do not establish the 

constitutionality of the privilege claimed. The first argument is beside the point. 

The appellant here seeks to establish the constitutional status of the inherent 

privileges of the Nova Scotia House of Assembly. Only presuming that this Court 

finds that the privileges of the Nova Scotia House of Assembly are statutory, does 

the appellant argue that privilege is incorporated into the Constitution of Canada by 

virtue ofs. 88 of the Constituti011Act, 1867, and s. 52 of the Constitution Act, 1982. 

r argue below that inherent privileges can enjoy constitutional status regardless of 

whether there exists a power to legislate in respect of privilege in the provincial 

constitution, and regardless of whether provisions relating to privilege have in fact 

been enacted. Were it necessary to consider the matter, I would al·so be concerned 

about a reading of the word "continue" in s. 88 of the Constitution Act, 1867 as "be 

entrenched"; since this section concerns only the provincial constitutions of Nova 

Scotia and New Brunswick, such a reading would raise questions regarding the other 

provincial constitutions. 

In respect of the second argument, it is clear that, absent specific 

reference, the wording of the preamble should not be understood to refer to a specific 

article of the English Bill of Rights. This is not to say that that principles underlying 

art. 9 of the English Bill of Rights of 1689 do not form part of our law and inform our 
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understanding of the appropriate relationship between the courts and legislative 

bodies in Canada: Reference re Resolution to Amend the Constitution, [i981] 1 

S.C.R. 753, at p. 785. 

I am persuaded by the third argument. In my view, it is reasonable and 

correct to find that the House of Assembly of Nova Scotia has the constitutional · 

power to exclude strangers from its chamber on the basis of the preamble to the 

Constitution, historical tradition, and the pragmatic principle that the legislatures 

must be presumed to possess such constitutional powers as are necessary for their 

proper functioning. 

The Effect of our Written Constitution 

It is argued that the fact that our Constitution is in large part a written 

constitution, coupled with the particular wording of some of its provisions, indicates 

that unwritten and unexpressed privileges can have at most a limited place in the 

Constitution. It is to that argument that I now turn. It is my view that far from 

contradicting the proposition that Parliament and the legislatures possess inherent 

constitutional privileges, the wording of our written constitution supports that 

proposition. 

This is evident from the first part of our written constitution, the 

preamble to the Constitution Act, 1867, which announces the intention of securing 

to the provinces of Canada, Nova Scotia and New Brunswick, a "Constitution similar 

in Principle to that ofthe United Kingdom". There is no question that this preamble 
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constitutionally guarantees the continuance of Parliamentary governance; given 

Canadian federalism, this guarantee extends to the provinciallegislatures in the'same 

manner as to the federal Parliament. The Constitution of the United Kingdom 

recognized certain privileges in the legislative body. This suggests that the 

legislative bodies of the new Dominion would possess similar, although not 

necessarily identical, powers. This inference finds further support in the fact that the 

Canadian Parliament and provincial legislatures were modelled, down to the smallest 

details, on the Parliament of the United Kingdom. For example, every legislative 

body possesses a speaker who is empowered to maintain order and decorum in the 

proceedings of the House, just as the Speaker at Westminster does. The obvious 

conclusion is that he or she would be armed with similar powers, at least to the 

extent that such powers are necessary for the efficient operation of the legislative 

body. 

It is argued, however, that we in Canada have pursued the enterprise of 

constitution-writing to the point where unwritten concepts can no longer be said to 

have a place in our ConstitutiOll. I say immediately that I share the concern of the 

Chief Justice that unwritten concepts not be freely imported into a constitutional 

regime which has culminated in a written constitution. I note as well that there is 

eminent academic support for taking a cautious approach to the recognition of 

unwritten or unexpressed constitutional powers. Yet the matter is not susceptible to 

categoric exclusions, as is evident from Professor Hogg's discussion of the issue. In 

Constitutional Law o/Canada (3rd ed. 1992), vol. 1, at p. 1-7, Professor Hogg begins 

by stating the case for the conclusion that the Canadian Constitution is confined to 

the written documents: 
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The definition of the "Constitution of Canada" in s. 52(2) is 
introduced by the words "includes". In general, in Canadian statutes, the 
word "includes" indicates that the definition is not exhaustive. The word 
"means" is customary for an exhaustive definition. But, considering the 
specificity of the list of Acts and orders, and the grave consequences 
(namely, supremacy and entrenchment, described in the next two 
paragraphs) of the inclusion of other instruments, surely no court would 
be so bold as to make additions to the 30 instruments in the schedule. 

But in the next sentence, Professor Hogg acknowledges the difficulty with this 

approach, asserting that while 

[i]t seems only realistic ... to regard the definition as exhaustive, ... it 
omits many instruments of importance to the government of Canada or 
the provinces. For example, the definition omits the pre-1867 
instruments which governed the territory now forming part of Ontario 
and Quebec: the Royal Proclamation of 1763, the Quebec Act of 1774, 
the Constitutional Act of 1791 and the Union Act of 1840. Also 
excl uded are the pre-1867 instruments which are still the constitutions of 
Nova Scotia (1749), Prince Edward Island (1769), New Brunswick 
(1784), Newfoundland (1832) and British Columbia (1866). Nor does 
the definition include the Letters patent of 1947, which constitute the 
office of Go vernor General, of the Supreme Court Act, which establishes 
the Supreme Court of Canada, or the Canadian Bill of Rights, which 
remains in force notwithstanding the adoption of the Charter of Rights. 
Nor does the definition include the body of conventions which regulates 
the system of responsible government; ·of course, these conventions 
cannot be included in a definition expressed in terms of written 
instruments, because they are not contained in any authoritative written 
instrument. 

Professor Hogg concludes that "Canada's gradual evolution from colony to nation 

has denied it any single comprehensive constitutional document" (p. 1-8). He 

concedes that the wording of s. 52(2) does not conclusively prove that this section 

is an exhaustive definition of the Canadian Constitution. I would add only this: 

given the clear and stated intention of the founders of our country in the Constitution 

Act, 1867 to establish a constitution similar to that of the United Kingdom, the 
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Constitution may also include such privileges as have been historically recognized 

as necessary to the proper functioning of our legislative bodies. 

It seems indisputable that the inherent privileges of Canada's legislative 

bodies, those "certain very moderate privileges which were necessary for the 

maintenance of order and discipline during the performance of their duties" (see 

R. M. Dawson, The Government o/Canada (5th ed. 1970), at p. 338), fall within the 

group of principles constitutionalized by virtue of this preamble. The principles 

constitutionalized in this manner were seen to be unwritten and unexpressed; I do not 

understand the entrenchment of written rights guarantees, or the adoption of specific 

written instruments, to negate the manifest intention expressed in the preamble of our 

Constitution that Canada retain the fundamental constitutional tenets upon which 

British parliamentary democracy rested. This is not a case of importing an 

unexpressed concept into our constitutional regime, but of recognizing a legal power 

fundamental to the constitutional regime which. Canada has adopted in its 

Constitution Acts, 1867 to 1982. Nor are we here treating a mere convention to 

which the courts have not given legal effect; the authorities indicate that the legal 

status of inherent privileges has never been in doubt. 

I accept the spirit of the remarks of Hogg that additions to the 30 

instruments set out in the Schedule to s. 52(2) of the Constitution Act, 1982 might 

have grave consequences given the supremacy and entrenchment that is provided for 

the "Constitution of Canada" in ss. 52(1) and 52(3). However, as Hogg himself 

concedes, s. 52(2) is not clearly meant to be exhaustive. That established, l would 

be unwilling to restrict the interpretation of that section in such a way as to preclude 
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giving effect to the intention behind the. preamble to the .. Constitution Act, 1867, 

thereby denying recognition to the minimal , but long recogni?ed and essential, 

inherent privileges of Canadian legislative bodies. 

I conclude that the written text of Canada's Constitution supports, rather 

than detracts from, the conclusion that our legislative bodies possess those 

historically recognized inherent constitutional powers as are necessary to their proper 

functioning. 

The Historical Perspective 

The Parliament of Canada and the legislative assemblies of its provinces 

are modelled on the system of Parliamentary democracy that prevailed in the United 

Kingdom. The preamble to the Constitution Act, 1867 expressly states the intention 

of the framers of our Constitution that it should be "similar in Principle to that of the 

United Kingdom" . It follows that in ascertaining what constitutional powers our 

legislative assemblies have we should begin by looking at the powers which 

historically have been ascribed to the Parliament of the United Kingdom. 

I turn first to the historical tradition of parliamentary privileges. 

"Privilege" in this context denotes the legal exemption from some duty, burden, 

attendance or liability to which others are subject. It has long been accepted that in 

order to perform their functions, legislative bodies require certain privileges relating 

to the conduct oftheir business. It has also long been accepted that these privileges 

must be held absolutely and constitutionally if they are to be effective; the legislative 
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branch of our government must enjoy a certain autonomy which even the Crown and 

the courts cannot touch. 

The Parliamentary privilege of the British Parliament at Westminster 

sprang originally from the authority of Parliament as a court. Over the centuries, 

Parlianient won for itself the right to control its own affairs, independent of the 

Crown and of the courts. The courts could determine whether a parliamentary 

privilege existed, but once they determined that it did, the cOUlis had no power to 

regulate the exercise of that power. One of those privileges, held absolutely and 

deemed to be constitutional, was the power to exclude strangers from the 

proceedings of the House. 

The privileges attaching to colonial legislatures arose from commonlaw. 

Modelled on the British Parliament, they were deemed to possess such powers and 

authority as are necessarily incidental to their proper functioning. These privileges 

were governed by the principle of- necessity rather than by historical incident, and. 

thus may not exactly replicate the powers and privileges found in the United 

Kingdom. 

In Erskine May's Treatise on The Law, Privileges, Proceedings and Usage 

of Parliament (21st ed. 1989), privilege is described in the following manner (at 

pp. 69 and 82): 

Parliamentary privilege is the sum of the peculiar rights enjoyed by 
each House collectively as a constituent part of the High Court of 
Parliament, and by Members of each House individually, without which 
they could not discharge their functions, and which exceed those 
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possessed by other bodies or individuals. Thus privilege, though part of 
the law of the land, is to a certain extent an exemption from the general 
law . 

. .. the privileges of Parliament are rights ~ absolutely necessary for the 
due execution of its powers' .... 

The basic character of privilege in Canada is well set out in Professor Dawson's 

Government o/Canada, supra, at pp. 337-38: 

Privileges formed in themselves a special body of law and became 
known collectively as the lex et consuetudo Parliamenti. It had no 
statutory basis whatever; indeed, it sprang originally from the authority 
of Parliament. as a court; and not as a legislative body .... 

The lex et consuetudo Parliamenti as known in England, unlike the 
major part ofthe common law, has not been transplanted to Canada. The 
creation of legislative bodies overseas did not endow those bodies with 
privileges and powers of the English Parliament, which, as stated above, 
were primarily judicial in origin. Such creation did imply, however, that 
these legislatures would need to exercise certain very moderate 
privileges which were necessary fOr the maintenance of .order and 
discipline during the performance of their duties. But these were to be 
protective and not punitive powers, for the latter were again considered 
to be characteristic of a court rather than of a legislative body. 

The most recent treatment of these issues in the Canadian setting echoes this 

thinking. Thus Joseph Maingot in his Parliamentary Privilege in Canada (1982) also 

recognizes that ,Canadian legislative bodies had, from their inception, those 

privileges which were necessary for the maintenance of order and discipline during 

the performance of their duties (at pp. 2-3): 
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From the time that a legislative assembly was first established in 
Canada in 1758 in Nova Scotia, the law accorded to it and to those taking 
part in its deliberations all the power considered necessary for a 
legislature and its members to perform their legislative work. In this 
way, the members had freedom of speech in debate; they were protected 
from being arrested in connection with civil cases because the legislature 
had first call on their services and attendance. It was said in an early 
opinion that they had the power to imprison for such acts of contempt in 
the face ofthe assembly as produced disturbance and interruption of their 
proceedings. While such custom and practice developed in Upper and 
Lower Canada and continued in the Province of Canada, it was held in 
1842 that colonial legislatures had no power to commit for contempt 
committed outside the assembly, and in 1866it was held that they had no . 
power to commit for contempt even when committed in the assembly. 
In other words, "protective and self-defensive powers 0111y, and not 
punitive powers, are necessary." 

The early legislatures had to rely on their inherent power because 
they were the assemblies of colonies: the legal instrument creating them, 
a royal proclamation or an act of the U.K. Parliament, would not 
normally provide for the same immunity or power as the U.K. House of 
Commons because that would not be compatible with their dependent 
status. It was not until 1896 that the 'legislatures of the provinces ' 
received judicial confirmation of the authority to take on much the same 
privileges as the U.K. or Canadian House of Commons. That same court 
(Fielding v. Thomas, [[1896] A.C. 600 (N.S.)]) pointed out that from 
1865, the early elected legislatures in Canada (such as that of Nova 
Scotia)had by virtue of section 5 ofthe Colonial Laws Validity Act, 1865 
the authority to legislate their privileges. 

The forgoing remarks indicate that Canadian legislative bodies properly 

claim as inherent privileges those rights which are necessary to their capacity to 

function as legislative bodies. There is no dispute in the case law that necessity is 

the test. Thus, in Kielley v. Carson (1842), 4 Moore 63, 13 E.R. 225, the Privy 

Council was called upon to consider whether the power of committing for a . 

contempt, outside of the Assembly, was a necessary legal incident to every local 

Canadian legislature. The Privy Council found that our legislative bodies could not 

claim such a privilege, and held further that colonial assemblies did not possess the 

rights and privileges that the House of Commons of the United Kingdom enjoyed by 
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virtue of ancient usage and prescription. But the Privy Council did not dispute that 

such powers "as are necessary to the existence of such a body, and the proper 

exercise of the functions which it is intended to execute" were bestowed with the 

very establishment of the Newfoundland Assembly. Baron Parke stated (at 

pp. 234-35 E.R.): 

Inconformity to this principle we feel no doubt that such an Assembly 
has the right of protecting itself from all impediments to the due course 
of its proceeding. To the full extent of every measure which it may be 
really necessary to adopt, to secure the free exercise of their Legislative 
functions, . they are justified in acting by the principle of the Common 
Law. 

See also Fielding v. Thomas, [1896] A.C. 600 (P.C.), per Lord Halsbury L.C., at 

pp. 610-11. The general point was confirmed in an early decision of this Court in 

Landers v. Woodworth (1878), 2 S.C.R. 158, where Ritchie 1. commented (at 

pp.201-2): 

. I think a series of authorities, binding on this Court, clearly establish 
that the House of Assembly 9f Nova Scotia has no power to punish for 
any offence not an immediate obstruction to the due course of its 
proceedings and the proper exercise of its functions, such power not 
being an essential attribute, nor essentially neces~ary, for the exercise of 
its functions by a local legislature, and not belonging to it as a necessary 
or legal incident; and that, without prescription or statute, local 
legislatures have not the privileges which belong to the House of 
Commons of Great Britain by the Lex et consuetudo Parliamenti. 

It is for the courts to determine whether necessity sufficient to support 

a privilege is made out. Lord Denman C.l . in Stockdale v. Hansard (1839), 9 Ad. & . 

E.1 (Q.B.), 112E.R.1112,statedatp. 1169E.R.: "If the necessity can be made out, 

no more need be said: it is the foundation of every privilege of Parliament, and 
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justifies all that it requires." He noted, however, that it is up to the courts to 

determine whether necessity supports the privilege claimed; if it does, and only if it 

does, the courts will not inquire into its exercise (at p. 1168 E.R.): 

Where the subject matter falls within [the House of Commons] 
jurisdiction, no doubt we cannot question their judg'ment; but we are now 
enquiring whether the subject matter does fall within the jurisdiction of 
the House of Commons. It is contended that they can bring it within 
their jurisdiction by declaring it so. To this claim, as arising from their 
privileges, I have already stated my answer: it is perfectly clear that 
none ofthese Courts could give themselves jurisdiction by adjudging that 
they enjoy it. 

The test of necessity is not applied as a standard for judging the content 

of a claimed privilege, but for the purpose of determining the necessary sphere of 

exclusive or absolute "parliamentary" or "legislative" jurisdiction. If a matter falls 

within this necessary sphere of matters without which the dignity and efficiency of 

the House cannot be upheld, cOUlis will not inquire into questions concerning such 

privilege. All such questions will instead fall to the exclusive jurisdiction of the 

legislative body. 

Thus the test of necessity for privilege is a jurisdictional test. Very early 

on, when it was determined by the common law courts that the lex et consuetudo 

Parliamenti was not a separate law which was simply unknown to the courts, the 

courts were compelled to confront the following basic problem in respect of 

privilege. It was quite clear that a legislative body could not extend its privilege 

merely by declaring it extended by resolution; to permit the legislative body to so act 

would be to permit it to legislate without the necessary participation of King and 

Lords. If the legislative body was permitted to declare the law of privilege, it was 
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possible that either through mistake or through abuse, wrongful incursion would be 
. . . 

made into the common law . . On the other hand, if the courts were to declare the 

validity of pI:.1vilege, the common law might make improper incursion into the law 

of privilege; The solution to this dilemma was the adoption of the principle of 

necessity as a means of distinguishing areas of judicial and legislative body 

jurisdiction. 

As noted above, Stockdale v. Hansard is the leading case. The court there 

rejected the argument that the courts will take cognizance of questions· involving 

privilege only where the question was "incidentally" rather than "directly" before 

them. It was held that the courts were bound to decide an issue of privilege, however 

it arose, but that this decision must be subject to the recognition of an exclusive 

parliamentary jurisdiction. The parameters of this jurisdiction are set by what is 

necessary to the legislative body's capacity to function. So defined, the principle of 

necessity will encompass not only certain claimed privileges, but also the power to 

determine, adjudicate upon and apply those privileges .. Were the courts to examine 

the content of particular exercises of valid privilege, and hold some of these 

exercises invalid, they would trump the exclusive jurisdiction of the legislative body, 

after having admitted that the privilege in issue falls within the excl usive jurisdiction 

of the legislative body. The only area for court review is at the initial jurisdictional 

level: is the privilege claimed one of those privileges necessary to the capacity of 

the legislature to function? A particular exercise ofa necessary privilege cannot then 

be reviewed, unless the deference and the conclusion reached at the initial stage be 

rendered nugatory. 

() 

() 
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In summarY,it seems clear that, from an historical perspective, Canadian 

legislative bodies possess such inherent privileges as may be necessary to their 

proper functioning. These privileges are patt of the fundamental law of our land, and 

hence are constitutional. The courts may determine if the privilege claimed is 

necessary to the capacity of the legislature to function, but have no power to review 

the rightness or wrongness of a particular decision made pursuant to the privilege. 

The Pragmatic Argument: Necessity 

_ I earlier alluded to scholarly and judicial OpinIOn supporting the 

. conclusion that Canadian legislative bodies possess such historically recognized 

constitutional privileges as may be necessary to their efficient functioning . Implicit 

in this conclusion is the assertion that, from a practical point of view, legis lat ive 

bodies must possess certain inherent powers in. order to properly discharge their 

functions. 

As a general proposition, can unwritten constitutional privileges inherent 

to our legislative bodies be justified on the ground of necessity? Putting the matter 

differently, can our legislative bodies function properly, clothed only with those 

powers expressly conferred by our written constitutional documents? The answer 

to this question tpust, in my view, be negative. The importance of the unwritten 

constitutional right, for example, to speak freely in the House without fear of civil 

reprisal, is clear. 
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Among the specific privileges which arose in the United Kingdom are the 

following: 

(ar freedom of speech, including immunity from civil proceedings with 

respect to any matter arising from the carrying out of the duties of a 

member of the House; 

(b) exclusive control over the House's own proceedings; 

(c) ejection of strangers from the House and its precincts; and 

(d) control of publication of debates and proceedingsin the 

House. 

Erskine May, supra, provides convincingjustifications for each ofthese 

privileges: see pp. 84,90-91,171-73, and 85-86 respectively. The need-for the right 

of freedom of speech is so obvious as to require no comment. Nevertheless, it is 

worth underlining the element of free speech which touches on the privilege here 

asserted. Free speech in the House includes the right to undisturbed speech. If 

activities in the gallery disturb debate, whether because of noise, lights, or for 

whatever other reason, the House has traditionally possessed the right to remove the 

disturbance, even if this entails excluding the person or persons responsible. 

The right of the House to be the sole judge of the lawfulness of its 

proceedings, is similarly evident; Erskine May states that this right is "fully 

established". In settling or departing from its own codes of procedure "the House 

can 'practically change or practically supersede the law'" (p. 90). 
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As for the right toexclude strangers from the galleries, Erskine May cites 

ancient usage that any member could require the exclusion of any person from the 

gallery at any time, without debate or reason. This power has now been referred to 

the Speaker, who alone has the power, whenever he or she sees fit, to order the 

withdrawal of strangers from any part of the House. 

Finally, on the right to control publicatiOll of debates and proceedings, 

Erskine May states (at p. 85): 

. Closely connected with [the] power [to exclude strangers] is the right 
of either House to prohibit the publication of debates or proceedings. 
The publication of the debates of either House has in the past repeatedly 
been declared to be a breach of privilege, and especially false and 
perverted reports of them . . .. 

Of the privileges described above, the one most directly put in issue on 

this appeal is the right of the House to exclude sfrangers. In Canada, this Court has 

ruled that legislative assemblies are not open to the public as of right: see Payson 

v. Hubert (1904), 34 S.C.R. 400. In that case it was recognized that access to the 

chamber of the Nova Scotia House of Assembly was strictly a matter of privilege 

which could be withdrawn at any time as a matter of decorum. · 

On this appeal, the Chief Justice, based on his review of the authorities 

and the character of privilege, accepts that Canadian legislative bodies have, as an 

inherent privilege, the right to exclude strangers. He states at p. 000: "Given the 

long-standing acceptance of the power to exclude strangers and to control the 

internal proceedings of the House as valid categories of privilege founded on 

o 
o 
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necessity, in this country as well as in the United Kingdom. ., [the contrary] 

argument would be difficult to make." I agree. 

The fact that this privilege has been upheld for many centuries, abroad 

and in Canada, is some evidence that it is generally regarded as essential to the 

proper functioning of a legislature patterned on the British model. However, it 

behooves us to ask anew: in the Canadian context of 1992, is the right to exclude 

strangers necessary to the functioning of our legislative bodies? 

In my view, this privilege is as necessary to modern Canadian democracy 

as it has been to democracies here and elsewhere in past centuries. The legislative 

chamber is atthe core of the system ofrepresentatiYe government. It is of the highest 

importance that the debate in that chamber not be disturbed or inhibited in any way. 

Strangers can, in a variety of ways, interfere with the proper discharge of that 

business. It follows that the Assembly must have the right, if it is to function 

effectively, to exclude strangers. The TUle that the legislative assembly should have 

the exclusive right to control the conditions in which that debate takes place is thus 

of great importance, not only for the autonomy of the legislative body, but to ensure 

its effective functioning. 

But, it is argued, it is not necessary that the right be absolute. The courts 

should be given the power to monitor the exercise of this power to ellsure that only 

those strangers who are truly disruptive are excluded. In my view, a system of court 

review, quite apart from the constitutional question of what right the courts have to 

.interfere in the internal process of another branch of government, would bring its 
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own problems. , The ruling of the Assembly would not be final. The Assembly 

would find itself caught up in legal proceedings and appeals about what is disruptive 

and not disruptive. This in itself might irripairthe proper functioning of the chamber. 

This lends support to the venerable and accepted proposition that it is necessary to 

the proper functioning of a legislative assembly modeled on the Parliamentary 

system of the United Kingdom that the Assembly possess the absolute right to 

exclude strangers from its proceedings; when it deems them to be disruptive of its 

efficacious operation. 

What then of the right of the public to attend the debates of the legislative 

body? It is not necessary on this appeal to consider the case of an attempt to excl ude 

all members of the public, or certain groups of the public, and conduct the business 

of the House in private, although it may be noted that the English tradition would 

support'the right of the House to debate in private. The issue here is the power ofthe 

legislative assembly to restrict what members of the public attending the proceedings 

may do while in the chamber, and to expel them if they refuse to comply. More 

specifically, the issue is the right of the media to film proceedings with their own 

cameras, and to enjoy control over the subsequent production and use of the film 

taken. The Speaker of the House of Assembly of Nova Scotia is of the view that 

access ofthis sort would interfere with the decorum and the efficacious proceedings 

of the House and has ruled against it. In doing so, he acts within the ambit of his 

constitutional power to control attendance in the House. There is no more cause for 

a COUlt to review that decision than there would be for the legislature to review the 

decision of a court to exclude activities in the courtroom which it deems to interfere 

with the business of the court. 
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It may be added that the historical record suggests that the danger of 

abuse of the Speaker's power to control proceedings in the House, even to the point 

of excluding strangers, is not grave. The right to exclude strangers has been 

recognized in the United Kingdom for centuries and in this country for well over one 

hundred years without adverse effect. And the legislative assembly always faces the 

ultimate sanction, that of the voters. 

I adq this. Our democratic government consists of several branches: the 

Crown, as represented by the Governor General and the provincial counterparts of 

that office; the legislative body; the executive; and the courts. It is fundamental to 

the working of government as a whole that all these parts play their proper role. It 

is equally fundamental that no one of them overstep its bounds, that each show 

proper deference for the legitimate sphere of activity of the other. 

Tradi60nally, each branch of government has enjoyed autonomy in how 

it conducts its affairs. The Charter has changed the balance of power between the 

legislative branch and the executive on the one hand, and the courts on the other 

hand, by requiring that all laws and goverlUl1ent action must conform to the 

fundamental principles laid down in the Charter. As a practical matter, this means 

that, subject to the override provision in s. 33 of the Charter, the courts may be 

called upon to rule that laws and government acts are invalid. To this extent, the 

Charter has impinged on the supreme authority ofthe legislative branches. What we 

are asked to do in this case is to go further, much furthei·. We are asked to say that 

the Charter not only removed from the legislative bodies the right to pass whatever 

laws they rrlight choose to adopt, but that it removed the long-standing constitutional 
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right of Parliament and the legislative assemblies to exclude strangers, subjecting the 

determination by the Speaker of what is disruptive ofthe operation of the Assembly 

to the superior review of the courts. I see nothing in the Charter that would mandate 

or justify taking the reallocation of powers which it effected to this extreme. 

[ conclude that the legislative assembly of Nova Scotia possesses an 

inherent constitutional right to exclude strangers from its chamber, where it 

concludes their presence is disruptive of the Assembly's business. 

Effect of Conclusion that Privilege Exists 

Having concluded that the Assembly had the constitutional right to do 

what it did, it follows that the Charter cannot cut down that right, on the principle 

that one part of the Constitution cannot abrogate another part of the Constitution. 

It is necessary, however, to consider the argument, accepted by my 

colleague Cory J., that we are here concerned with the exercise of a constitutional 

power and that the exercise of constitutional powers is subject to the Charter on the 

reasoning found in Reference re Provincial Electoral Boundaries (Sask.), [1991] 2 

S.C.R. 158. With respect, this argument begs the critical question of whether the 

right claimed is a constitutional power, as asserted by the appellant, or whether it is 

merely an act in the exercise of a constitutional power. To adopt the language of the 

Electoral Boundaries Reference, the important question is whether we are here 

treating the fruit of the legislative tree, or the tree itself. If the latter, the argument 

that the privilege claimed is constitutional cannot be dismissed by reliance on the 
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reasons given in the Electoral Boundaries Reference. The test is whether to accede 

to the Charter argument would amount to negating or removing a constitutional 

power. If so, the Charter does not apply. 

The distinction between using the Charter to "negate another 

constitutional provision and using the Charter to ensure that the exercise of a 

constitutional provision conforms with the Charter is illustrated by comparing two 

cases: Reference re Bill 30, An Act to amend the Education Act (Ont.), supra, and the 

Electoral Boundaries Reference. 

In the Education Reference this Court ruled that the Charter could not be 

used to strike down legislation relating to Catholic schools notwithstanding the 

allegation that it was discriminatory, because to do so would be to impinge on a 

constitutional power. The question was whether the Ontario government's plan to 

extend funding to Roman Catholic separate schools infringed provisions of the 

Charter. It was held that the province had power under s. 93 ofthe Constitution Act, 

1867 to legislate in a selective and distinguishing manner in respect of education, 

whether or not the result of such legislation might be thought discriminatory. 

Agreeing with the finding of the majority that the Charter cannot be applied so as to 

abrogate or derogate from rights or privileges guaranteed by the Constitution, Estey 

J. put the relevant point in the following clear language (at pp. 1206-7): 

The role of the Charter is not envisaged in our jurisprudence as 
providing for the automatic t;epeal of any provisions of the Constitution 
of Canada which includes all of the documents enumerated ii1 s. 520fthe 
Constitution Act, 1982. Action taken under the Constitution Act, 1867 is 
of course subject to Charter review. That is a far different thing from 
saying that a specific power to legislate as existing prior to April 1982 
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has been entirely removed by the simple advent of the Charter. It is one 
thing to supervise and on a proper occasion curtail the exercise of a 
power to legislate; it is quite another thing to say that an entire power to 
legislate has been removed from the Constitution by the introduction of 
this judicial power of supervision. The power to establish or add to a 
system of Roman Catholic separate schools found in s. 93(3) expressly 
contemplates that the province may legislate with respect to a 
religiously-based school system funded from the public treasury. 
Although the Charter is intended to constrain the exercise of legislative · 
power conferred under the Constitution Act, 1867 where the delineated 
rights of individual members of the community are adversely affected, 
it cannot be interpreted as rendering unconstitutional distinctions that are 
expressly permitted by the Constitution Act, 1867. . 

To put it another way, the province's constitutional power to provide for separate 

education gave it the constitutional right lo discriminate between groups. To deny 

that power on the ground that it infringed the Charter would be to diminish or 

abrogate the very.power which the Constitution conferred onthe province. This the 

Charter cannot do. 

This may be contrasted with the situation in the Electoral Boundaries 

Reference. The case proceeded on the basis that a constitutional convention 

authorized the provinces to set their electoral boundaries. That power was not at 

issue. What was at issue was whether, pursuant to that power; the province could 

pass legislation which violated the right to vote guaranteed by s. 3 of the Charter. 

The answer to that question was negative. I had occasion to say (at p. 179) that 

"[a]lthough legislative jurisdiction to amend the provincial constitution cannot be 

removed from the province without a constitutional amendment and is in this sense 

above Charter scrutiny, the provincial exercise of its legislative authdrity is subject 

to the Charter . ... " In other words, what was in issue was not the power to legislate, 

but the "fruit" of that power, a law setting out certain electoral boundaries. The 
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legislation in question was subject to the Charter because striking down the law 

would not accomplish the constitutionally impermissible act of removing from the 

province the very power to create these boundaries. 

In this case, the issue is not the fruit of the constitutional tree (the 

exercise ofa power), but the treeitself(the existence of the power). The trialjudge 

put the matter cle~rly: 

[The court] is not asked to adjudicate whether the House was right or 
wrong in refusing the plaintiffs access to the galleries of the House in 
order to televise proceedings. Rather, it is a~ked to declare whether the 
plaintiffs have such a right of access. In other words, it is asked to 
ascertain and declare whether a particular privilege exists or does not 
exist in law. 

((1990), 71 D.L.R. (4th) 23 ~ at p. 47.) 

It follows that this appeal is governed by the Education Reference rather 

than the Electoral Boundaries Reference. The issue is not the way in which the 

Speaker has chosen to exercise a conceded constitutional power. Indeed, it is 

accepted that where power is conferred on a legislative body by inherent privilege, 

the courts cannot, by the nature of that privilege itself, enquire into the manner in 

which it is exercised. The issue is -- indeed the issue can only be -- whether the 

Assembly has a constitutional power to exclude strangers from its deliberations. If 

this Court were to rule that the Assembly could not do this, this Court would be 

taking away a constitutional power possessed by the Assembly. At issue, in other 

words, is the constitutional "tree" itself, rather than the fruit of the tree. It is 

therefore no answer to a claim for constitutional privilege to say that it constitutes 

the mere exercise of a constitutional power. 



- 90-

I conclude that the legislative assembly having acted within its 

constitutional powel:s, the Charter does not apply to its conduct. 

I should add that since writing these reasons I have had the opportunity 

of reading the reasons of La Forest 1. and agree with his comments. 

C. Disposition 

I would answer the stated constitutional questions as follows: · 

1. Does the Canadian Charter of Rights and Freedoms apply to the members 
of the House of Assembly when exercising their privileges as members? 

Answer: The Charter does not apply to the members ofthe Nova Scotia 

House of Assembly when they exercise their inherent privileges, since 

the inherent privileges of a legislative body such as the Nova Scotia 

House of Assembly enjoy constitutional status. 

2. If the answer to question 1 is yes, does exercising a privilege so as to 
refuse access to the media to the public gallery to record and relay to the 
public proceedings of the House of Assembly by means oftheir cameras 
contravene s. 2(b) of the Canadian Charter of Rights and Freedoms? 

Answei-: Given my answer to the first question, it is not necessary that 

r answer the second constitutional question. 

3. If the answer to question 2 is yes, is such a refusal a reasonable limit 
prescribed by law as can be demonstrably justified in a free and 
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democr(ltic society, pursuant to s. 1 of the Canadian Charter of Rights 
and Freedoms? 

Answer: Given my answer to the first question, it is not necessary that 

answer the third constitutional question. 

I would allow the appeal and set aside the order of the trial judge, as 

amended by the Court of Appeal of Nova Scotia. 

/ /Sopinka J/ / 

The following are the reasons delivered by 

SOPINKA J. -- I have had the benefit of reading the reasons of the Chief 

Justice and Justices Cory and McLachlin, but regrettably, while I agree with much 

that is said in each of the reasons, I cannot agree with the conclusion reached. Both 

the Chief Justice and McLachlin J. find that the impugned rule or practice of the 

legislative assembly is immune from scrutiny under the Canadian Charter of Rights 

and Freedoms but on different grounds. I find their respective reasons for 

disagreeing with the ground of immunity selected by the other equally compelling. 

As a result, I have concluded that no such immunity exists. I have only a few 

comments to add to what they have said. 

With respect to the application of s. 32, I find the words "within the 

authority of the legislature" to be of significance. This was a large factor in the 

reasoning in Operation Dismantle Inc. v. The Queen, [1985] 1 S.C.R. 441, in which 
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this Court held that decisions of Cabinet were subject to the Charter. At pages 463-

64, Wilson J. stated: 

... those words of limitation ["within the authority of Parliament"]' like 
the corresponding words "within the authority of the legislature of each 
province" in s. 32(l)(b), are merely a reference to the division of powers 
in ss. 91 and 92 of the Constitution Act, 1867. They describe the subject
matters in relation to which the Parliament of Canada may legislate or 
the government of Canada may take executive action. As Le Dain 1. 
points out, the royal prerogative is "within the authority of Parliament" 
in the sense that Parliament is competent to legislate with respect to 
matters falling within its scope. Since there is no reason in principle to 
distinguish between cabinet decisions made pursuant to statutory 
authority and those made in the exercise of the royal prerogative, and 
since the former clearly fall within the ambit of the Charter, I conclude 
that the latter do so also. 

Similarly, the privileges of the members of the legislative assembly are 

subject to legislation by the province as part.ofthe constitution of the province. In 

Fielding v. Thomas, [1896] A.C. 600 (P.C.), at pp. 610-11, Lord Halsbury L.c. 

. stated: 

It surely cannot be contended that the independence of the provincial 
legislatures from outside interference, its protection, and the protection 
of its members from insult while in the discharge of their duties, are not 
matters which may be classed as part of the constitution of the province, 
or that legislation on such matters would not be aptly and properly 
described as part of the constitutional law of the province. 

The exercise of those privileges, whether by legislation or by rules or practices of the 

legislative assembly, are matters "within the authority of the legislature" and 

therefore subject to s. 32. This conclusion would apply unless, as suggested in the 

reasons of McLachlin 1., the rights and privileges are part of the Constitution of 
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Canada and therefore not subject to provincial legislation. I turn to consider this 

proposition. 

The difficulty I have with the approach of my colleague, McLachlin J., 

is that in order to immunize certain privileges from Charter review, she finds that 

they are part of the Constitution of Canada. This occurs because they are referred 

to in the preamble to the Constitution Act, 1867. I would find it unusual that the 

framers of the Constitution Act, 1867 intended to entrench certain privileges by a 

general reference in the preamble but not the constitution of the province as a whole, 

which is specifically continued in force by s. 88 of that Act. As a result, contrary to 

Fielding v. Thomas, .these privileges would arguably not be subject to provincial 

legislation and any change would require an amendment t6 the Constitution of 

Canada pursuant to s. 43; or indeed s. 38, of the Constitution Act, 1982. Except for 

these privileges, the rest ofthe constitution ofthe province would remain subject to 

provincial legislation. It seems to me that the prospect oflosing legislative control 

over "its rights and privileges would be a high price for the appellant to pay in order 

to escape the Charter. One would expect something more than a general reference 

to "a Constitution similar in Principle" in a preamble in order to have this effect. In 

R. v. Mercure, [1988] 1 S.C.R. 234, La Forest J., for the majority, held that s. 110 of 

The North-West Territories Act, R.S.C. 1886, c. 50 (as am. by 1891, c. 22, s. 18), was 

not entrenched by the terms of the Saskatchewan Act, S.C. 1905, c. 42. He stated, at 

p. 271: 

Not only is the province empowered to legislate respecting procedure in 
the courts under s. 92( 14) of the Constitution Act, 1867; it is also given 
power under s. 45 of the Constitution Act, 1982 to amend the constitution 
of the province. But that is not all. Parliament knew full well how to 
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entrench a provision if it wished to do so, namely, by expressly providing 
for language rights in the Saskatchewan Act as it did in the case of s. 23 . 
of the Manitoba Act, 1870. Such provisions, in common with s. 133 of 
the Constitution Act, 1867, are constitutionally protected and do not fall 
within the province's legislative capacity to amend its constitution or 
otherwise; see Attorney General of Quebec v: Blaikie, [[1979] 2 S.C.R. 
1016], at pp. 1023-25. 

It must be remembered that the Reference re Bill 30, An Act to amend the Education 

Act (Ont.), [1987] 1 S.C.R. 1148, which is relied on for the principle that would 

immunize these privileges from Charter review, involved a section of the 

Constitution Act, 1867 which specifically authorized legislation that could not be 

reconciled with s. 15 of the Charter. 

With respect to the reasons of my colleague, Cory J., while I agree that 

s. 2(b) may be engaged, I would allow the appeal because, in my view, any 

restriction on s. 2(b) is justified under s. 1 of the Charter. In this regard, the 

restriction on s. 2( b) must be dealt with on the basis of the current situation. As a 

result of a special study conducted by the legislative assembly, the original 

prohibition was relaxed in favour ofthe installation of the "electronic Hansard". The 

cameras of the "electronic Hansard" are in the control of the Assembly. TheYTecord 

the member recognized by the Speaker as having the fiOOL A direct feed of the 

"electronic Hansard" is available to the media who are thus enabled to broadcast the 

proceedings live or tape them. 

Viewed in light of this development, the effect of the impugned 

restriction is that members of the media are not allowed to have their hand-held 

cameras in the public gallery. The effect on the publication of news is that they are 
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prevented from obtaining the reaction of the members who are not speaking. 

Presumably this may on occasion detract from the atmosphere of what is going on 

and no doubt may from time to time deprive the public of a considerable source of 

amusement. 

I accept that the inability to gather news can occasion a restriction on 

freedom of expression if it interferes with disseminating the news. The respondent 

alleges that it is prevente_d from determining the focus of the camera and hence is 

precluded" from showing the atmosphere of the chamber including the non-verbal 

conduct of the members. This Court has not determined whether the protection of 

s. 2(b) extends not only to the gathering and dissemination of news but to the means 

by which that is done. That determination will have implications far beyond the 

facts 9f this case and I prefer not to make it here. Assuming that the restriction 

complained of is a violation ofs. 2(b), I am satisfied that it is justified under s. lof 

the Charter. 

There can be no doubt that the exercise of this historic privilege is a 

pressing and substantial objective. I accept the submission of the appellant that the 

objective is to maintain order and decorum and ensure the smooth functioning ofthe 

legislative assembly. I cannot accept the respondent's submission that the real 

purpose of the rule is to limit public scrutiny. The present restriction is also 

rationally connected to this objective. Obviously, limiting the number and location 

of cameras promotes the objective of maintaining order and decorum. While some 

other method might have been equally effective, the procedure which has been 

adopted appears eminently sensible and I am not prepared to "second guess the 

legislative assembly who studied the matter and adopted a method which ensures that 
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in essence the proceedings of the Assembly are made available to the television 

viewing audience. While I reject the submission that the exercise of this privilege 

is beyond the reach of judicial review, I cannot ignore that this is an area in which 

the Court should not dictate the precise method in which the Assembly should keep 

order in its own house. Finally, given the importance of preserving the decorum of 

the House of Assembly, the alleged intrusion on the freedom of the press is not out 

of proportion to this objective. 

I would answer the constitutional questions as follows: 

1. Does the Canadian Charter of Rights and Freedoms apply to the 
members of the House of Assembly when exercising their privileges as 
members? 

Answer: Yes. 

2. If the answer to question 1 is yes, does exercising a·privilege so as to 
refuse access to the media to the public gallery to record and relay to the 
public proceedings of the House of Assembly by means of their cameras 
contravene s. 2(b) of the Canadian Charter of Rights and Freedoms? 

3. If the answer to question 2 is yes, is such a refusal a.reasonable limit 
prescribed by law as can be demonstrably justified in a free and 
democratic society, pursuant to s. 1 of the Canadian Charter of Rights 
and Freedoms? 

Answer: Assuriling that the answer to question 2 is yes, the answer to 

question 3 is yes. 
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Otherwise, I would dispose of the appeal as proposed by the Chief 

Justice. 

//Cory J// 

The following are the reasons delivered by 

CORY J. (dissenting) -- I have read with interest the reasons of the Chief 

Justice but I must, with the greatest of respect, differ from a part of his reasoning and 

from his conclusion. I will attempt rather inadequately to encapsulate the pOl:tion of 

his reasons with which I disagree. The Chief Justice has concluded that s. 32 of the 

Canadian Charter of Rights and Freedoms cannot be taken as being appl icable to the 

legislatjve assembly. He has noted that s. 32 of the Charter refers only to the 

"legislature and government" while the House of Assembly is neither "legislature" 

nor "governmept". He observed that although the House of Assembly is a 

component of the legislature it is only in conjunction with the Lieutenant Governor 

that it comprises the legislature. Thus he concluded that s. 32 is not applicable to the 

House of Assembly alone. In his view, to apply s. 32 would make every exercise of 

privilege a matter that was subject to Charter scrutiny. With the greatest respect I 

cannot agree with these conclusions. 

I. Does Section 32 of the Charter Apply to the House of Assembly? 

Section 32 provides in part as follows: 
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32. (1) This Charter applies 

(b) to the legislature and government of each province in respect of 
all matters within the authority of the legislature of each province. 

The appellant has relied upon RWDSUv. Dolphin Delivery Ltd., [1986] 

2 S.C.R. 573, to support the argument that the Charter does not apply to a legislative 

assembly, particularly upon the statement in that case that the passage oflegislation 

is the only way in which a legislature may infringe a guaranteed right or freedom. 

The relevant portion of that quotation is as follows (at pp. 598-99): 

It is my view that s. 32 of the Charter specifies the actors to whom 
the Charter will apply. They are the legislative, executive and 
administrative branches of government. It will apply to those branches 
of government whether or·not their action is invoked in public or private 
litigation. It would seem that legislation is the only way in which a 
legislature may infringe a guaranteed right or freedom. Action by the 
executive or administrative branches of government will generally 
depend upon legislation, that is, statutory authority. Such action may 
also depend, however, on the common law, as in the case of the 
prerogative. [Emphasis added.] 

In my view the discussion as to the scope of the term "legislature" in 

s. 32(1) by McIntyre J. is inconclusive. While he assumed that the legislature may 

only infringe a Charter right through legislation, he did not turn his mind to the 

question of whether "legislature" includes its essential, operative component, the 

legislative assembly. Nor did he foreclose absolutely the consideration of the 

possible infringement of the Charter by a legislative assembly flowing from the 

provisions of its rules, regulations or orders. 
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In McKinney v. University o/Guelph, [1990] 3 S,C.R. 229, La Forest 1. 

quoted with approval the statement of McIntyre 1. However at pp. 261-62 he 

emphasized that the Charter is essentially an instrument for checking the powers of 

government over the individual. He went on to say (at p. 262): 

Government is the body that can enact and enforce rules and 
authoritatively impinge on individual freedom. Only government 
requires to be constitutionally .shackled to preserve the rights of the 
individual. Others, it is true, may offend against the rights of 
individuals, This is especially true in a world in which economic life is 
largely left to the private sector where powerful private institutions are 
not directly affected by democratic forces. But government can either 
regulate these or create distinct bodies for the protection of human rights 
and the advancement of human dignity. 

There can be no doubt that the underlying purpose ofs. 32(1) is to restrict 

the application of the Charter to public actors. The legislative assembly is an 

. institution that is not only essential to the operation of democracy but is also an 

integral part of democratic government. It would seem that it is a public actor. It 

follows that the Charter should apply to the actions of the legislative assembly. 

For example, would there be any question that the Charter would apply 

if, in exercising its jurisdiction with regard to punishment of a member for contempt, 

the legislative assembly were to sentence that member to life impri;;onment without 

eligibility for parole? Surely such an action would fall outside the constitutional 

scope of parliamentary privilege and the provisions ofs. 12 ofthe Charter applying 

to cruel and unusual punishment would come into play. 
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It seems to me that the operative part of the legislature is the House of 

Assembly. It is the belief and fond hope of Canadians that it is in the chamber of the 

legislative assembly that the policy and principles of the laws to be enacted are 

discussed and debated. It is there that opposing policies are put forward, discussed, 

criticized, defended and refined. It is there that legislation is finally voted upon and 

enacted by the representatives of the people. It is there that a fundamental aspect of 

a democratic government in action can be heard and be seen. The· r·esult of the 

debates and the ensuing votes in the Assembly will affect the daily lives of all who 

reside in the province. To the ordinary and reasonable citizen it is the legislative 

assembly which is the essential element of the "legislature" and a fundamental and 

integral part of the "government" of a province. 

The words "legislature" and "government" must be held to include the · 

essential and operative entity called the House of Assembly if this Court is to 

continue to give the Charter abroad and "liberal interpretation. See Hunter v. 

Southam Inc., [1984] 2 S.C.R. 145, at p ~ 155. ·The Charter should apply not only to 

legislation passed by the Assembly but also to its own rules and regulations. The 

rules and regulations, if they are found to violate the Charter, can, like the Acts 

passed by the Assembly, be saved under s. 1. Such a procedure would ensure that 

the courts never unduly interfere with the inherent and enacted rights and privileges 

possessed by a legislature and which enable it to effectively carry out its role. 

This conclusion is supported by the principle that the interpretation and 

application of Charter rights must be considered in the context of each case. In this 

case, we are dealing with access by a branch of the news media to the public sessions 
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of the leg.islative assembly. The television media s.eek access to those sessions in 

order to gather ·i~formation and report· upon the democracy in action. Obviously that 

access must be subject to reasonable control by the legislative assembly. This is . 

essential to .prevent the television media becoming too intrusive and adversely 

affecting the efficient operation oftlie Assembly. Yet access is not only appropriate 

but essential. What better way is there for citizens to be informed of the work of the 

legislature than by an independent media? What better manner exists for the citizens 

of Nova Scotia !o be assured that the.ir elected -representatives are conscientiously 

striving to achieve results that are in the best interests of Nova Scotians? 

Certainly it cannot be said that the sittings of the House of Assembly are 

closed to the public. The reports of debates are assiduously transcribed in Hansard. 

Indeed it is not unusual for members to send their constituents copies of thei~ 

speeches made in the legislature. To a fortunate few, the debat~s of the A~sembly 

can be witne-ssed "live" and in "living technic010ur" . However for the vast majority 

of Canadians, geography makes it well nigh impossible to attend the sittings of the 

House of Commons or their proviriciallegislature. Quite apai·t from the realities of 

geography, the hardships of economics make it impossible for all to attend the 

sittings no matter how much they would like to be present. Canadians must rely 

upon the news media for information regarding the debates in Parliament and the 

legislative assemblies and the work and efforts of their elected representatives. 

If Canadians are to have confidence in the actions of their elected 

representatives, they must have accurate information as to what has transpired in the 

legislative assemblies and House of Commons. Informed public opinion is the 
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essential bedrock of a successful democratic government. Accurate information can 

only be obtained by the public through the work of a responsible press which must 

today include television coverage. 

The importance of coverage of the public sessions of the legislative 

assembly by all branches of the media makes it readily apparent that the Charter 

should be given a large and liberal interpretation with the result that s. 32 of the 

Charter should apply to the Rules and Forms of Procedure of the House of · 

Assembly. Next it must be considered whether the legislation which enacts the 

privileges of the House of Assembly of Nova Scotia or its inherent privileges 

prohibit the application of the Charter to its operation. 

II. Does the Constitution of Nova Scotia or the Inherent Privileges of the 
Legislative Assembly Form Part of the Supreme Law of Canada so as to Make 
the Charter Inapplicable? · . 

. The appellant has contended that barring of television cameras is an 

exercise of privilege of the legislative assembly and as such it is not subject to the 

Charter. It is argued thatthe privileges of the legislative assembly of Nova Scotia 

form part of the Constitution of Canada and as a result the Charter is not applicable 

to it. 

The appellant relies upon Reference re Bill 30, An Act to amend the 

Education Act (Ont.), [1987] 1 S.C.R. 1148, for the proposition that the Charter 

cannot be applied to "abrogate or derogate from rights or privileges guaranteed by 

or under the Constitution" (p. 1196). If the privileges exercised by the House of 
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Assembly form part of the Canadian Constitution they have the same status as the 

Charter and are not subject to it. 

I have now had the opportunity of reading the thorough ~nalyses of the 

Chief Justice and those of Justice McLachlin as well. I agree with McLachlin J. that 

the legislatures ofthis country possess suchconstitutional privileges as are necessary 

for their operation. I depart from the reasoning of my colleagues in that I believe 

that courts may, when properly called upon, enquire as to whether a particular 

exercise of parliamentary privilege falls within the privileged jurisdiction of the 

legislature. 1 rely here upon the reasons of the majority in Reference re Provincial 

Electoral Boundaries (Sask.), [1991] 2 S.C.R. 158: There McLachlin J. held, at p. 

179, th~t: 

-

Although legislative jurisdiction to amend the provincial constitution 
cannot be removed from the province without constitutional amendment 
and is in this sense above Charter scrutiny, the provincial exercise of its 

-legislative authority is subject to the Charter; as McEachern C.J. 
observed: "(i)fthe fruit of the constitutional tree does not conform to the 
Charter ... then it must to such extent be struck down": Dixon v. B.C. 
(A.G.) (1986), 7 B.C.L.R. (2d) 174, at p. 188. 

Applying that principle here, it is clear that the exercise of the 

constitutional power of privilege is not entrenched in the Constitution of Canada and 

the Charter must apply to the exercise of that parliamentary privilege. The privilege 

of the House of Assembly represents an exercise of legislative authority over itself 

and members of the media and is thus reviewable. 
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The test for review isone of necessity. In Landers v. Woodworth (1878), 

2 S.C.R. 158, the Nova Scotia House of Assembly claimed that it had the privilege 

to order one of its members to apologize and to forcibly remove him for contempt 

when he refused. Concluding there was no such privilege, Ritchie J. stated (at 

pp.20L2): 

... the House of Assembly of Nova Scotia has no power to punish for 
any offence not an immediate obstruction to the due course of its 
proceedings and the proper exercise of its functions, such power not 
being an essential attribute, nor essentially necessary, for the exercise of 
its functions .... 

I seek simply to apply this standard. I cannot find that a complete prohibition on 

cameras is "essentially necessary" to the operation of the House nor that the presence 

of cameras would automatically constitute "an immediate obstruction" . Such a rule 

falls outside the constitutional scope of parliamentary privilege. Richards c.J. in 

Landers in evaluating the exercise of privilege by the House against the member, 

asked "Was it necessary to do so in order to go on with the public business?" (p. 

198). If that question were posed in the case before us, the answer would be no. The 

House of Assembly, when it banned all cameras, exceeded the jurisdiction inherent 

in parliamentary privilege. The Charter can thus apply under s. 32. 

Further, I agree with the conclusions of the Chief Justice that all the other 

submissions of the appellant that the Charter should not apply to the legislative 

assembly should be dismissed. 

III. Does the Ban on Cameras Infringe Freedom of the Press? 
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Now it must be considered whether the refusal to permit any television 

cameras at public sessions of the legislative assembly violates s. 2(b) of the Charter. 

Section 2(b) of the Charter reads as follows: 

2. Everyone has the following fundamental freedoms: 

(b) Freedom of thought, belief, opinion and expression, including 
freedom of the press and other media of communication. 

In my view, the protection of news gathering does not constitute a preferential 

treatment of an elite or entrenched group, the media, rather it constitutes an ancillary 

right essential for the meaningful exercise of the Charter. Although the language of 

the section may not specifically grant special rights to a defined group it does include 

freedom of the press within the ambit of protected expression. It is obvious that a 

prohibition on television cameras is by definition a restriction on freedom of the 

press. Whether such a restriction is justified will depend on s. 1. Certainly, if the 

legislative assembly prohibits any media access to the public debates or excludes one 

form of the media (television) from the public debates, there has been an 

infringement of the Charter right to freedom of expression. 

IV. Is the Restriction Saved by Section I? 

This Court has recognized the special importance of the press to a 

democratic society. In Edmonton Journal v. Alberta (Attorney General), [1989] 

2 S.C.R. 1326, at p. 1336, the following was said: 
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It is difficult to imagine a guaranteed right more important to a 
democratic society than freedom of expression. Indeed a democracy 
cannot exist without that freedom to express new ideas and to piJt 
forward opinions about the functioning of public institutions. The 
concept of free and uninhibited speech permeates all truly democratic 
societies and institutions. The vital importance of the concept cannot be 
over-emphasized. 

The freedom of expression is as important for the listeners or watchers 

as it is for the speaker. This too is recognized in Edmonton JourmiZ where the 

following appears (at pp. 1339-40): 

... freedom of expression "protects listeners as well as speakers". That 
is to say as listeners and readers, members of the public have a right to 
information pertaining to public institutions and particularly the courts. 
Here the press plays a fundamentally important role. It is exceedingly 
difficult for many, if not most, people to attend a court trial. Neither 
working couples nor mothers or fathers house-bound with young 
children, would find it possible to attend court. Those who cannot attend 
rely in large measure upon, the · press to inform them about court 
proceedings --the nature of the evidence that was called, the arguments 
presented, the comments made by the trial judge -- in order to know not 
only what rights they may have, but how their problems might be dealt 
with in court. It is only through the press that most individuals can really 
learn of what is transpiring in the courts. They as "listeners" or readers 
have a right to receive this information. Only then can they make an 
assessment of the institution. Discussion of court cases and constructive 
criticism of court proceedings is dependent upon the receipt by the public 
of information as' to what transpired in court. Practically speaking, this 
information can only be obtained from the newspapers or other media. 

The special importance of the operation of a free press, capable' of 

gathering and transmitting information to the public was also emphasized in 

Canadian Broadcasting Corp. v. Lessard, [1991]3 S.C.R. 421. There La Forest J., 

concurring in the majority reasons, wrote at pp. 429-30: 
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... the freedom to disseminate information would be oflittle value if the 
freedom under s. 2(b) did not also encompass the right to gather news 
and other information without undue governmental interference. 

The need to protect the ability of the media to gather and communicate 

information was set out in Canadian Broadcasting Corp. v. New Brunswick (Attorney 

General), [1991] 3 S.C.R. 459, at p. 475: 

The media have a vitally important role to play in a democratic 
society. It is the media that, by gathering and disseminating news, 
enable members of our society to make an informed assessment of the 
issues which may significantly affect their lives and well-being. The 
special significance of the work of the media was recognized by this 
Court in Edmonton Journal. . .. The importance of that role and the 

. manner in which it must be fulfilled give rise to special concerns when 
a warrant is sought to -search media premises. . 

The television media constitute an integral part of the press. Reporting 

in all forms has evolved over the ages. Engraved stone tablets gave way to the baked 

clay tablets impressed with the cuneiform writing of the Assyrians and the papyrus 

records of the Egyptians. It is not long ago that the quill pen was the sole means of 

transcribing the written word. Surely today neither the taking of notes in shorthand 

or the use of unobtrusive tape recording devices to ensure accuracy would be banned 

from the press gallery. Nor should the unobtrusive use ofa video camera. The video 

camera provides the ultimate means of accurately and completely recording all that 

transpires. Not only the words spoken but the tone of voice, the nuances of verbal 

emphasis together with the gestures and facial expressions are recorded. It provides 

. the nearest and closest substitute to the physical presence of an interested observer. 
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So long as the camera is neither too pervasive nor too obtrusive, there can 

be no good reason for excluding it. How can it be said that greater accuracy and 

completeness of reporting are to be discouraged? Perhaps more Canadians receive 

their news by way of television than by any other means. If there is to be an 

informed opinion in today's society, it will be informed in large part by television 

reporting. Nor should we jump to the conclusion that if the media is granted broader 

rights that they will be abused. Hand in hand with increased rights go increased 

responsibilities. The responsibility of the press is to report accurately, fairly, and 

completely~ that which is relevant and pertinent to public issues. It may be argued 

that the television media will only broadcast that which is sensational. That same 

argument could be advanced with regard to all forms of media. Yet no one would 

consider barring the print media from a public session of the Assembly on the 

grounds that they tended to be sensationalist. The public today is too intelligent, too 

discerning and too well informed to accept unfairly slanted or sensational reporting. 

Clearly, the legislative assembly has a right in appropriate circumstances 

to exclude or remove visitors including the mernbers of the press. For example, the 

regulations can require all visitors to act properly, with reasonable dignity and 

decorum so that the legislative assembly can itself operate reasonably efficiently and 

with dignity and decorum. With regard to the attendance of television media the 

number of cameras could be limited and their location and their manner of operation 

regulated. What the Assembly cannot do is to exclude television entirely by means 

of regulation without infringing s. 2(b) ofthe Charter. 

v. American Approach 

u 
u 
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The appellant relied on a decision of the Maqdand COUli of Appeals, 

Sigma Delta Chi v. Speaker, Maryland House a/Delegates, 310 A.2d 156 (1973). I 

do not think that decision is of much assistance in the resolution of this appeal. 

There the members of the press sought an injunction against the Rules of the Senate 

and House of Delegates of Maryland which prohibit the use of recording instruments 

and electronic devices. The basis for the injunction set forward by the media was 

that tape recorders in the chambers would promote greater accuracy and speed in 

reporting. The Court of Appeals assumed for the purposes of the decision that the 

First Amendment protects the gathering of news, but, rejected the application on the 

ground that greater accuracy and speed in reporting were issues of insufficient 

weight to merit constitutional protection. The reasons are brief. It is debatable 

whether these reasons can stand in light ofthe later decision of the Supreme Court 

in Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980). It can be seen that 

the reasOlis turn on a very narrow issue namely that the convenience of the press did 

not warrant constitutional protection. That is a far cry from the position put forward 

by the respondent in the case at bar. Nevertheless, the United States Supreme Court 

has recognized that news-gathering receives some protection by way of the First 

Amendment. See Branzburgv. Hayes, 408 U.S. 665 (1972), at p: 707. There can be 

no doubt however that the phrase "or the press" has engendered controversy and , 

debate. The objection is raised against treating freedom of the press as creating a 

distinct right available to a defined social group, the press, over ordinary citizens. 

Such an interpretation would grant privileges to an institution organized as a 

powerful private business which are not shared by other citizens. 
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In Houchins v. KQED, Inc., 438 U.S. 1 (1978), the Supreme Court 

considered a Claim that the First Amendment protected the right ofthe press to enter 

a county jail, photograph the premises and interview inmates. The First Amendment 

provides "Congress shall make no law ... abridging the freedom of speech, or of the 

press". The District Court had enjoined the County from denying KQED access to 

the jail. The Court of Appeals affirmed this result but the Supreme Court reversed. 

There was no majority judgment-in the Supreme Court. Burger C.l.joined by White -

and Rehnquist 11.'- held that the First Amendment- does not grant to the press a 

constitutional right of access to a prison and inmates beyond that available to the 

general public. Stewart 1. concurred in the result, but not in the reasoning of Burger 

C.l . While he agreed that the First Amendment did not guarantee the press greater 

rights of access than members of the public, he would implement that principle in a . 

more flexible manner. Of Burger C.l.'s reasons, Steward 1. observed (at pp. 16-17): 

Whereas he appears to view "equal access" as meaning access that is 
identical in all respects, I believe that the concept of equal access must 
be accorded more flexibility in order to accommodate the practical 
distinctioris between the press and the general public . .. 

That the First Amendment speaks separately of freedom of speech 
and freedom of the press is no constitutional accident, but an 
acknowledgement of the critical role played by the press in American 
society. The Constitution requires sensitivity to that role, and to the 
special needs of the press in performing it effectively. A person touring 
Santa Ritajail can grasp its reality with his own eyes and ears. But if a 
television reporter is to convey the jail's sights and sounds to those who 
cannot personally visit the place, he must use the cameras and sound 
equipment. In short, terms of access that are reasonably imposed on 
individual members of the public may, ifthey impede effective reporting 
without sufficient justification, be unreasonable as applied to journalists 
who are there to convey to the general public what the visitors see. 
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Thus Stewart J. concurr.ed in reversing the COUli of Appeals but would 

have granted KQED more limIted injunctive relief. Stevens J., with whom Brennan 

and Powell 11. concurred, dissented in the result. He held that any denial of access 

to the prison; either to the public or to the press, constituted a breach of the First and 

Fourteenth Amendments. The dissenting judges would have affirmed the decision 

of the Court of Appeals. Although the appellant succeeded, the effective majority 

position is the moderate one advanced by Stewart J., which would allow the press 

access with television cameras and other broadcast tools, to those places where there 

is a general right of access. 

In an article by John H. F. Shattuck and Fritz Byers, it was argued that 

the speech and press clauses of the First Amendment are in fact separate, and 

complementary, aspects of constitutional protection of free expression (see "An 

Egalitarian Interpretation of the First Amendment" (1981), 16 Harv. C.R. -c.L. L. 

Rev. 377). In their view the net effect of the position that the press should have no 

rights of access beyond those of the public made in Houchins, supra, was to 

undermine the First Amendment freedoms for all citizens. The.authors' position is 

that an egalitarian philosophy does not require that members of the press and all 

other citizens be treated in an identical manner. Rather the authors contend that the 

true meaning of the First Amendment is that the speech clause protects public 

speaking and political action while the press clause protects news-gathering, but in 

both cases the conduct undertaken lies "at the heart" of the right (see p: 398). The 

authors argued that the courts of the United States should recognize the significant 

and unique role of the press as the necessary agents for the gathering and 

dissemination of information to Americans. 
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In Richmond Newspapers, supra, the United States Supreme Court held 

that both the public and the press have a right of access to courts. In this judgment, 

the majority of the Court, in st::veral concurring opinions, recognized that the First 

Amendment protection of freedom of speech and the press required guarantees of 

access to information in order to have any significance. These guarantees vary 

depending on the information sought and the interest protected by preventing the 

gathering of that information. The Court held that, the importance of criminal trials 

to public life required that protection be given to access to criminal trials for the 

press and the public. In the words of Brennan J. (concurring in the judgment), at pp. 

587-88: 

But the First Amendment embodies more than a commitment to free 
expression and communicative interchange for their own sakes; it-has a 
structuralrole to play ·in securing and fostering our republican system of 
self-government.. . .. Implicit in this structural role is not only 'the 
principle that debate on public issues should be uninhibited, robust, and 
wide-open,' New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964), 

. but also the antecedent assumption that valuable public debate--as well 
as other civic behavior--must be informed. The structural model links 
the First Amendment to that process of communication necessary for a 
democracy to survive, and thus entails solicitude not only for 
communication itself, but also for the indispensable conditions of 
meaningful communication. [Emphasis in original.] 

In my view the most significant aspect of the Americanjurisprudence is 

the recognition in Richmond Newspapers of the importance of protecting access to 

information in order to foster the free and informed public debate which is so 

essential to the continued well-being of any democratic form of government. Thus 

the American decisions may be of limited assistance to the appellant in resolving 

this issue. If anything the cases and academic writing appear to support the position 

of the respondent. 
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I would repeat that a balance must be kept between efficient and dignified 

operation of the legislative assembly and the right of freedom of expression. It 

seems that the regulation which is now in force with agreement of all parties with 

regard to the television cameras, limiting their number and position, is eminently fair 

and suitable and would be justifiable under s. 1 of the Charl~r. However the refusal _. 

to permit any television cameras contravenes the provisions ofs. 2(b) of the Charter 

and cannot be justified under s. 1. 

VI. Disposition 

In the result I would dismiss the appeal. 

Appeal allowed, CORY J. dissenting. 
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Constitutional law ~ Parliamentary privilege - Existence of privilege-

Former chauffeur to Speaker of House of Commons filing discriminaiion and 

harassment complaints against Speaker and House after his position declared surplus 

- House and Speaker asserting parliamentary privilege in relation to "management 

of employees" to challenge jurisdiction of 9anadian Human Rights Commission to 

investigate chauffeur's complaints - Whether claimed parliamentary privilege exists 

-ConstitutionAct, 1867, s. 18-ParliameniofCanadaAct, R.S.e. 1985, c. P-1, s. 4. 

Human rights - Human rights legislation-Application - Parliamentary 

employees - Whether Canadian Human Rights Act applicable to employees of Senate 

and House of Commons --' Canadian Human Rights Act, R. S. e. 1985, ' c. H-6, s. 2. 

Administrative law - Human rights tribunal - Jurisdiction -

Parliamentary employees - Workplace complaints raising human rights issues

Chauffeur to Spf!aker of House of Commons declared surplus and filing 

discrimination and harassment complaints against Speaker and House - Whether 

Canadian Human Rights Commission has jurisdiction to investigate chauffeur's 

complaints - Whether chauffeur's complaints should proceed by way of grievance 

under the Parliamentary Employment and Staff Relations Act - Canadian Human 

RightsAct, R.s.e. 1985, c. H-6, s. 2-Parliamentary Employment and Staff Relations 

Act, R.S.e. 1985, c. 33 (2nd Supp.), s. 2. 

Following a grievance under the Parliamentary Employment and Staff 

Relations Act ("PESRA"), V was reinstated as chauffeur to the Speaker of the House 

of Commons. He returned to work, but was not allowed to resume his duties. He was 

subsequently informed by the Speaker's office that, because of a reorganization, his 
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former position would be made surplus. V complained to the Canadian Human Rights 

Commission against the Speaker and the House of Commons alleging refusal to 

continue his employment, harassment and discrimination on the basis of race, colour, 

and national or ethnic origin. The Commission accepted V's complaints and referred 

them to a tribunal. The Speaker and the House of Commons challenged the human 

rights tribunal ' s jurisdiction, claiming that the Speaker's power to hire, manage and 

dismiss employees was privileged and therefore immune to external review. The 

tribunal dismissed the challenge. On an application for judicial review, both the 

Federal Court, Trial Division, and the Federal Court of Appeal upheld the tribunal ' s 

decision. 

Held: The appeal should be allowed. 

The party who seeks to rely on the immunity provided by parliamentary 

privilege has the onus of establishing its existence. Within categories of privilege, 

Parliament is the judge of the occasion and manner of its exercise and such exercise 

is not reviewable by the courts. A finding that a particular area of parliamentary 

activity is covered by privilege therefore has very significant legal consequences for 

non-Members who claim to be injured by parliamentary conduct. [29-30] 

The appellants have failed to establish the privilege in the broad and 

all-inclusive terms asserted. The Canadian Human Rights Act does apply to 

employees of Parliament. However, V is obliged by PESRA to pursue his complaints 

by way of a grievance under that Act. This conclusion, which rests entirely on 

administrative law principles and has nothing to do with parliamentary privilege, 

entitles the appellants to succeed. [6] [76] [82-83] 
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Legislative bodies created by the Constitution Act, 1867 do not constitute 

enclaves shielded from the ordinary law of the land. The framers of the Constitution, 

and Canadian Parliamentarians in passing the Parliament o/Canada Act, thought it 

right to use the House of Commons at Westminster as the benchmark for parliamentary 

privilege in Canada. Accordingly, to determine whether a privilege exists for the 

benefit of the Senate or House of Commons, or their members, a court must decide 

whether the category and scope of the claimed privilege have been authoritatively 

established in relation to our own Parliament or to the House of Commons at 

Westminster. If so, the claim to privi lege ought to be accepted by the court. However, 

ifthe existence and scope of a privilege have not been authoritatively established, the 

court will be required to test the claim against the doctrine of necessity _. the 

foundation of all parliamentary privilege. In such a case, .in order to sustain a claim 

of privilege, the assembly or member seeking its immunity must show that the sphere 

of activity for which privilege is claimed is so closely and directly connected with the 

fulfilment by the assembly or its members of their functions as a legislative and 

deliberative body, including the assembly's work in holding the government to 

account, that outside interference would undermine the level of autonomy required to 

enable the assembly and its members to do their legislative work with dignity and 

efficiency. Once a claim to privilege is made out, the court will not enquire into the 

merits of its exercise in any particular instance. [29] [37-40] [46-48] 

In this case, the appellants identified the claimed privilege as "management 

of employees". The privilege is said to cover with immunity all dealings with all 

employees without exception who work for the legislative branch of government. The 

wide-ranging privilege asserted by the appellants has not been authoritatively 

established in the courts of Canada or the United Kingdom and is not supported as a 
\ . 
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matter of principle by the necessity test. While a privilege no doubt attaches to the 

House's relations with some of its employees, the scope of the appell'ants' cI'aim 

clearly exceeded what is considered necessary at Westminster; it is not established by 

historical precedent in Canada; and it is not consistent with the classic definition of 

privilege as being the sum of the privileges, immunities and powers enjoyed by the 

Senate, the House of Commons and provincial legislative assemblies, and by each 

member individually, "without which they could not discharge their functions". [29] 

[50-52] [53-56] 

The Canadian Human Rights Act applies to all employees of the federal 

government, including those working for Parliament. However, the fact that V claims 

a violation of his human rights does not automatically steer. the case to the Canadian 

Human Rights Commission. Rather, in this case, V's complaints of discrimination and 

harassment contrary to the provisions of the Canadian Human Rights Act arose in the 

context of his claim of constructive dismissal and therefore fall within the grievance 

. procedure established under the PESRA. The PESRA created a specific regime 

governing the labour relations of parliamentary employees. Its system of redress, 

which covers complaints about violations of statutory standards such as those found 

in the Canadian Human Rights Act, runs parallel to the enforcement machinery 

provided under the Canadian Human Rights Act . . While not all potential claims to 

relief under the Canadian Human Rights Act would be barred by s. 2 of the PESRA, 

there is clearly a measure of duplication in the two statutory regimes, and the purpose 

of s. 2 of PESRA is to avoid such duplication. Since Parliament has determined that 

workplace grievances of employees covered by the PESRA are to be dealt with under 

the PESRA, and as PESRA includes grievances related to violations of standards 

established by the Canadian Human Rights Act, V is obliged to seek relief under the 
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PESRA. There is nothing in V's complaints to lift his grievance out of its specific 

employment context. [79-82] [89-95] 
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The judgment of the Court was delivered by 

BINNIE J. - The former Speaker of the House of Commons, the 

Honourable Gilbert Parent, is accused of constructively dismissing his chauffeur, Mr. 

Satnam Vaid, for reasons that amount to workplace discrimination and harassment 

under the Canadian Human Rights Act, R.S.C. 1985, c. H-6. The issue on this appeal 
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is whether it is open to the Canadian Human Rights Tribunal to investigate Mr. Vaid's 

complaint. 

The former Speaker denies any impropriety, but he joins the House of 

Commons in a preliminary objection that the hiring and firing of House employees are 

"internal affairs" which may not be questioned or reviewed by any tribunal or court 

outside the House itself. This immunity, the appellantssay, emerged from the struggle 

for independence by the House of Commons from the prerogatives of the King, the 

authority of the Royal courts of law, and the special rights of the House of Lords 

reaching back in part to the time of the Tudor Kings and Queens in the 16th century. 

The-appellants contend that these -hard-won powers and immunities, collectively 

referred to as the privileges of Parliament, permit the Senate and the House to conduct 

their employee relations free from interference from the Canadian Human Rights 

Commission or any other-body outside Parliament itself. 

The respondent Canadian Human Rights Commission, which seeks to 

investigate Mr. Vaid's allegations, says it is unthinkable that Parliament would seek 

to deny its employees the benefit of labour and human rights protections which 

Padiament itself has imposed on every other federal employer. 

There are few issues as important to our constitutional equilibrium as the 

relationship between the legislature and the other branches of the State on which the 

Constitution has conferred powers, namely the executive and the courts. The 

resolution of this issue is especially important when the action of the Speaker sought 

to be immunized from outside scrutiny is directed against a stranger to the House 

(i.e., not a Member or official) who is remote from the legislative functions that 
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parliamentary privilege was originally designed to protect. The courts below held that 

parliamentary privilege does not include the freedom to discriminate on grounds 

prohibited by the Canadian Charter of Rights and Freedoms or the Canadian Human 

Rights A~t because such discrimination is not necessary to the proper functioning of 

the Senate or House of Commons. On this view, an allegation of discrimination 

destroys any privilege that might otherwise immunize the Speaker's conduct from 

external review. I do not agree. The purpose of privilege is to recognize Parliament's 

exclusive jurisdiction to deal with complaints within its privileged sphere of activity. 

The proper focus, in my view, is not the grounds on which a particular privilege is 

exercised, but the prior question of the existence and scope of the privilege asserted 

by Parliament in the first place. 

Focussing, then, on the scope of the claimed privilege, the respondents 

argue that the duties of the Speaker's chauffeur appear too remote from the legislative 

function ofthe House and that the respondent Vaid' s dismissal is not immunized from 

external review by virtue ofparliamentary privilege. I will deal with this issue at some 

length in the reasons that follow. My conclusion is that the onus was on the appellants 

to establish a privilege that immunizes their conduct from the ordinary law governing 

the resolution of disputes with support staff such as Mr. Vaid, and that the appellants 

have failed to do so. I would therefore reject the appellants' first ground of appeal 

based on an alleged parliamentary privilege. I would hold that the language used by 

Parliament in the Canadian Human Rights Act is wide enough to cover its own 

employees and that the sweeping exemption now asserted by the appellants has not 

been shown to be intended by Parliamentnor, on general principles, is it necessary or 

justifiable as parliamentary privilege. 
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The appellants also put forward a narrower administrative law objection. 

They contend that the respondent Vaid falls within the group of employees for whom 

Parliament has enacted a special labour relations regime under the Parliamentary 

Employment and StafJRelations Act, R.S.C. ] 985, c. 33 (2nd Supp.) ("PESRA"). Mr. 

Vaid, on this view, is entitled to invoke the principles oftheCanadian Human Rights 

Act, but he must do so by the special procedure governing the bulk of parliamentary 

employees . . I agree that the respondent Vaid' s workplace ·complaints could have been 

adjudicated under PESRA (as indeed his earlier complaints were dealt with in ] 995) 

and that the appellant House of Commons is entitled to require him to utilize the 

statutory machinery that Parliament has enacted, which is clearly stated to be the 

. exclusive method of dispute resolution for employees such as the respondent Vaid. 

This conclusion, which rests entirely on administrative law principles and has nothing 

to do with parliamentary privilege, entitles the appellants to succeed. The appeal is 

therefore allowed. 

Satnam Vaid worked as a chauffeur to successive Speakers of the House 

of Commons ~etween 1984 and 1994: He was initially tenninated on January 11, 1995 

because it was said he refused to assume new duties under a changed job description 

and then refused al,ternative employment. He grieved the termination pursuant to 

PESRA. The matter was referred to adjudication and on July 27, 1995, the Board of 

Adjudication found in favour of Mr. Vaid and ordered that he be reinstated to his 

position as chauffeur ([1995] C.P.S.S.R.B. No. 74 (QL)). The Board also concluded 

that there was evidence insufficient to support a finding of discrimination: 
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Mr. Vaid has alleged discrimination and suggested that he might have 
been asked to clean dishes because ofthe colour of his skin. The evidence 
presented certainly does not permit me to reach that conclusion. 

Mr. Vaid returned to work on August 17, 1995, at which time he was told 

that. the chauffeur's position had been designated "bilingual imperative". Lacking the 

necessary French language skills to resume his former post, he was sent for French 

language training. 

In -a letter dated April 8, 1997, Mr. Vaid advised the appellant House of 

Commons that he wished to come back to-work. The Speaker' s office replied on 

May 12, 1997 that, because of reorganization, his former position would be made 

surplus effective May 29, 1997. 

Mr. Vaid then filed two complaints with the respondent Commission, both 

dated July 10, 1997, alleging separately that the appellant Speaker and the appellant 

House of Commons discriminated against him on the basis of his race, colour and 

national or ~thnic origin. He also complained of workplace harassment. With respect 

to the appellant House of Commons, he alleged refusal of continued employment. 

II. Judicial History 

In response to these complaints, the appeLlants challenged the jurisdiction 

of the Canadian Human Rights Tribunal to inquire into their conduct. The issue was 

heard by the Tribunal which, by a majority decision on April 25,2001 , ruled in favour 

of Mr. Vaid and the Commission ((2001), 40 C.H.R.R. DI229). The appellants then 

sought a judicial review of this ruling. Their application was refused by the Federal 
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Court, Trial Division, [2002] 2 F.C. 583, 2001 FCT 1332, and this refusal was 

affirmed by a unanimous Federal Court of Appeal, [2003] 1 F.C. 602, 2002FCA 473. 

Letourneau 1.A., with whom Linden 1.A. concurred, noted the quasi-

constitutional status of the Canadian Human Rights Act and the fully constitutional 

status of parliamentary privilege. In his view, however, the parliamentary privilege 

claimed by the appellants did not exist. 

He defined such privilege as " the powers ofthe House necessary to ensure 

its proper functioning and maintain its dignity and integrity" (para. 34). 

Letourneau lA. stated that both the existence and the exercise of any power asserted 

by the legislature must be shown to be necessary. 

The Courts' review function, in cases like the present where a 
parliamentary privilege is claimed, I believe, involves two steps: the first 
one to determine that the powers claimed need to exist and the second, 
when satisfied as to the necessity oftheir existence, to determ ine that their 
exercise was necessary to ensure the proper functioning of the House and 
maintain its dignity and integrity. [Emphasis added; para. 36.] 

In the majority view, an allegation of discrimination contrary to the 

Charter or the Canadian Human Rights Act was not immunized by parliamentary 

privilege because such discriminatory conduct, ifproven, would actually diminish the 

integrity and dignity of the House, without improving its ability to fulfill its 

constitutional mandate. The enactment by Parliament ofPESRA would, in any event, 

prevent privilege from applying. 

On the administrative law point, Letourneau 1.A. held that a clear 

legislative enactment is required to exempt an employer from the application of human 
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rights obligations. In his view, PESRA is not such a clear legislative enactment. 

Consequently, parliamentary employees are entitled to invoke the assistance of the 

Canadian Human Rights Commission. 

Rothstein l.A.; concurring in the result, disagreed that the courts could 

review each exercise of a claimed privilege. "[I]t is the particular exercise of a valid 

privilege that is immune from the Court's scrutiny. However, what constitutes the 

scope of a valid privilege is a preliminary jurisdictional question" (para. 76). The 

appellants claimed that the right of the House of Commons to appoint and control its 

staff was immunized from any external review, but Rothstein lA. concluded that no 

evidence or argument had been "put forward as to why a right to discriminate, contrary 

to the provisions of the CHRA" met the necessity test (para. 81). Accordingly, 

"parliamentary privilege does not displace application of the CHRA to employees of 

Parliament" (para. 84). 

On the·administrative law point, Rothstein 1.A. noted that s. 20fPESRA 

displaces other tribunals that might otherwise have concurrent jurisdiction. However, 

he was of the view that PESRA does not provide the comprehensive rights regarding 

human rights complaints that the Canadian Human Rights Act does, and as a result, 

the two statutes do not provide for "matters similar". As a matter of statutory 

interpretation, therefore, PESRA would not exclude application of the Canadian 

Human Rights Act. 

In the result, Rothstein l.A. agreed with the majority that neither 

parliamentary privilege nor PESRA precluded the application of the Canadian Human 

Rights Act to employees of either Chamber. 
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III. Constitutional Question 

question: 

On December 2,2003, the Chief Justice stated the following constitutional 

Is the Ca.nadian Human Rights Act, R.S.C. 1985, c. H-6, constitutionally 
inapplicable as a consequence ofparliamentary privilege to the House of 
Commons and its members with respect to parliamentary employment 
matters? 

IV. Analysis 

It is a wise principle that the courts and Parliament strive to respect each 

other's role in the conduct of public affairs. Parliament, for its part, refrains from 

commenting on matters before the courts under the sub judice ru le. The courts, for 

their part, are careful not to interfere with the workings of Parl iament. None of the 

parties to this proceeding questions the pre-eminent importance of the House of 

CO.mmons as "the grand inquest of the nation" . Nor is doubt thrown by any party on 

the need for its legislative activities to proceed unimpeded by any external body or 

institution, including the courts. It would be intolerable, for example, if a member of 

the House of Commons who was overlooked by the Speaker at question period could 

invoke the investigatory powers of the Canadian Human Rights Commission with a 

complaint that the Speaker's choice of another member of the House discriminated on 

some ground prohibited by the Canadian Hwnan Rights Act, or to seek a ruling from 

the ordinary courts that the Speaker's choice violated the member's guarantee of free 

speech under the Charter. These are truly matters "internal to the House" to be 

resolved by its own procedures. Quite apart from the potential interference by 
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outsiders in the direction -of the House, such external intervention would inevitably 

create delays, disruption, uncertainties and costs which would hold up the nation's 

business and on that account would be unacceptable even if, in the end, the Speaker's 

rulings were vindicated as entirely proper. 

Parliamentary privilege, therefore, is one of the ways in which the 

fundamental constitutional separation of powers is respected. In Canada, the principle 

has its roots in the preamble to our Constitution Act, 1867 which calls for "a 

Constitution similar in Principleto that of the United Kingdom". Each of the branches 

of the State is vouchsafed a measure of autonomy from the others. Parliamentary 

privilege was partially codified in art. 9 of the U.K. Bill of Rights of 1689, 1 Will. & 

Mar. sess. 2, c. 2, but the freedom of speech to which it refers was asserted at least as 

early as 1523 (Erskine May's Treatise on The Law, Privileges, Proceedings and Usage 

of Parliament (23rd ed. 2004), at p. 80). Parliamentary privilege is a principle 

common to all countries based on the Westminster system, and has a loose counterpart 

in the Speech or Debate Clause of the United States Constitution, art. 1, § 6, cl. 1. 

The respondent Vaid does not quarrel either with the existence or the 

importance of parliamentary privilege. His argument is that the Speaker's attempt to 

treat his dismissal from his job as chauffeur as an expression of such lofty doctrine is 

to overreach, if not tri-vialize, its true role and function . Even if the employment 

arrangements of some employees closely connected to the legislative process are 

covered by privilege, the respondents argue that the Speaker goes too far in attempting 

to throw the mantle of this ancient doctrine over the dealings of the House with such 

support staff as chauffeurs, picture framers, locksmiths, car park administrators, 

catering staff and others who play comparable supporting roles on Parliament Hill. 
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Over the years, the assertion of parliamentary privilege has varied in its 

scope and extent. In the leading English case of Stockdale v. Hansard (1839),9 Ad. 

& E. 1, 112 E.R. 1112 (Q.B.), the court was advised that "[t]he most trifling civil 

injuries to members [of Parliament], even trespasses committed upon their servants, 

though on occasions unconnected with the discharge of any Parliamentary duty, have 

been repeatedly the subject of enqu.iry [by either Chamber of Parliament] under the 

head of privilege" (pp. 1116-17), including "[k]illing Lord Galway's rabbits" and 

"[f]ishing in Mr. 10liffe's pond" (p. 1117). The court in Stockdale v. Hansard 

commented on this evidence that privilege "did not and could not extend to such a 

case" (p. 1156). On the other hand, a leading Canadian authority, Beauchesne's Rules 

& Forms of the House of Commons of Canada (6th ed. 1989), records at pp. 11-12 a 

ruling ofthe Speaker ofthe Canadian House of Commons on April 29, 1971 asserting 

a much narrower concept of privilege, as follows: 

On a number of occasions I have defined what I consider to be 
parliamentary privilege. Privilege is what sets hon. members apart from 
other citizens giving them rights which the public do not possess. I 
suggest we should be careful in construing any particular circumstance 
which might add to the privileges which have been recognized over the 
years and perhaps over the centuries as belonging to members of the 
House of Commons. In my view, parliamentary privilege does not go 
much beyond the right of free speech in the House of Commons and the 
right of a member to discharge h is duties in the House as a member of the 
House of Commons. [Emphasis added.] 

(House of Commons Debates, vol. Y, 3rd Sess., 28th ParI., April 29, 1971, 
at p. 5338) 

It is evident that there have been variations in the extent of privilege 

asserted by Parliament over the years, as well as a difference on occasion between the 

scope of a privilege asserted by Parliamentarians and the scope of a privilege the 
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courts have recognized as justified (as in Stockdale v. Hansard). In resolving such 

conflicts it is important that both Parliament and the courts respect "the legitimate 

sphere of activity of the other": . 

Our democratic government consists of several branches: the Crown, as 
represented by the Governor General and the provincial counterparts of 
that office; the, legislative body; the executive; and the courts. It is 
fundamental to the working of government as a whole that all these parts 
play their proper role. It is equally fundamental that no one of them 
overstep its bounds, that each show proper deference for the legitimate 
sphere of activity of the other. . 

(New Brunswick Broadcasting Co. v. Nova Scotia (Speaker of the House 
of Assembly), [1993] 1 S.C.R. 319, per McLachlin J., atp. 389) 

To this, I would add the observation of Dickson C.J. in Canada (Auditor General) v. 

Canada (Minister of Energy, Mines and.Resources), [1989] 2 S.C.R. 49, at p. 91: 

There is an array of issues which calls for the exercise of judicial judgment 
on whether the questions are properly cognizable by the courts. 
Ultimately, such judgment depends on the appreciation by the judiciary of 

. its own position in the constitutional scheme. 

At the same time, relations between Parliament and its employees are 

clearly matters within the legislative authority of Parliament. The statutory language 

of the Canadian Human Rights Act, on its face, is broad enough to cover labour 

relations on Parliament Hill. There is much to be said for the respondents' view that 

Parliament should not be thoughUo intend to exempt its employees from access to 

human righ~s guarantees which Parliament itselfhas declared applicable to all "matters 

coming within the legislative authority ofPartiament" (Canadian Human Rights Act, 

s.2). 
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At this stage, a further constitutional point arises. The appellants say it is 

a well-established principle that an express provision of a statute is necessary to 

abrogate a privilege of Parliament or its members (Duke of Newcastle v. Morris 

(1870), L.R. 4 H.L. 661) . The respondents reply that human rights law is to be broadly 

. interpr~ted, and that short of "[the] legislature speaking to the contrary in express and 

unequivocal language in the Code or in some other enactment, it is intended that the 

Code supersede all other laws when conflict arises", per Lamer 1. in Insurance Corp. 

of British Columbia v. Heerspink, [1982] 2 S.C.R. 145, at p. 158; see also Ontario 

Human Rights Commission y. Simpsons-Sears Ltd., [1985] 2 S.C.R. 536; Zurich 

Insurance Co. v. Ontario (Human Rights Commission), [1992] 2 S.C.R. 321, atp. 339. 

In my view, for the reasons to be explained, the CanadiCln Human Rights Act does 

.applyto the employees of the Senate and House of Commons of Canada. 

In order to resolve the issues raised by this appeal, it is first necessary to 

. discuss whether or not the privilege asserted by the appellants is well founded , and if 

so, whether it precludes resort by the respondent Vaid to independent adjudication. 

A. General Principles of Parliamentary Privilege 

The contours of parliamentary privilege, and the relationship between 

Parliament and the courts relative to its exercise, have been dealt with by this Court 

in a number of cases, most recently in connection with the "inherent" privileges of 

provincial legislative assemblies in New Brunswick Broadcasting and Harvey v. New 

Brunswick (Attorney General), [1996] 2 S.C.R. 876. 
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While there are some significant differences between privilege at the 

federal level, for which specific provision is made in s. 18 of the Constitution Act, 

1867, and privilege at the provincial level, which has a different constitutional 

underpinning, many of the relevant issues concerning privilege wereresolved in New 

Brunswick Broadcasting and earlier cases, and there is no need to repeat the analysis 

here. For present purposes, it is sufficient to state a number of propositions that are 

now accepted both by the courts and by the parliamentary experts. 

1. Legislative bodies created by the Constitution Act, 1867 do not constitute 

enclaves shielded from the ordinary law of the land . . "The tradition of 

curial deference does not extend to · everything a legislative assembly 

might do, but is firmly attached to certain specific activities of legislative 

assemblies, i.e., the so-called privileges of such bodies" (New Brunswick 

Broadcasting, at pp. 370-71). Privilege "does not embrace and protect 

activities of individuals, whether members or non-members, simply 

because they take place within the precincts of Parliament" (U.K., Joint 

Committee on Parliamentary Privilege, vol. 1, Report and Proceedings of 

the Committee (1999) ("British Joint Committee Report"), at para. 242 

(emphasis in original)). 

2. Parliamentary privilege in the Canadian context is the sum of the 

privileges, immunities and powers enjoyed by the· Senate, the House of 

Commons and provincia] legislative assemblies, and by each member 

individually, without which they could not discharge their functions 

(Beauchesne's Rules & Forms, at p. 11; Erskine May, at p. 75; New 

Brunswick Broadcasting, at p. 380). 

....J 
c: 
co 
S 
o 
(Y) 

U 
U 
(j) 
U) 
o 
o 
N 



- 24-

3. Parliamentary privilege does not create a gap in the general public law of 

Canada but is an important part of It, inherited from the Parliament at 

,Westminster by virtue of the preamble to the Constitution Act, 1867 and 

in the case of the Canadian Parliament, through s. 18 of the same Act 

(New Brunswick Broadcasting, at pp. 374-78; Telezone Inc. v. Canada . 

(Attorney General) (2004), 69 O.R. (3d) 161 (C.A.), at p. 165; and Samson 

Indian Nation and Band v. Canada, [2004] 1 F.C.R. 556, 2003 Fe 975). 

4. Parliamentary privilege includes 

the necessary immunity that the law provides for Members of Parliament, 
and for Members of the legislatures of each of the ten provinces ... in 
order for these legislators to do their legislative work. [Emphasis added.] 

(J. P. 1. Maingot, Parliamentary Privilege in Canada (2nd ed. 1997), at p. 

12; New Brunswick Broadcasting, at p. 341; see Fielding v. Thomas, 

[1896] A.C. 600 (P.C.), at pp. 610-11; KieIley v. Carson (1842), 4 Moo. 

P.C. 63, 13 E.R. 225, at pp. 235-36.) The idea of necessity is thus linked 

to the autonomy required by legislative assemblies and their members to 

do their job. 

5. The historical foundation of every privilege of Parliament is necessity. 

If a sphere of the legislative body's activity could be left to be dealt with 

under the ordinary law of the land without interfering with the assembly's 

ability to fulfill its constitutional functions, then immunity would be 

unnecessary and the claimed privilege would ' not exist (Beauchesne 's 

Rules & Forms, at p. 11; Maingot, at p. 12; Erskine May, at p. 75; 
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Stockdale v. Hansard, at p. 1169; New Brunswick Broadcasting, at pp. 343 

and 382). 

When the existence of a category (or sphere of activity) for which inherent 

privilege is claimed (at least at the provincial level) is put in issue, the 

court must not only look at the historical roots of the claim but also to 

determine whether the category of inherent privilege continues to be 

necessary to the functioning of the legislative body today. Parliamentary 

history, while highly relevant, is not conclusive: 

. The fact that this privilege has been upheld for many centuries, abroad 
and in Canada, is some evidence that it is generally regarded as essential 
to the proper functioning of a legislature patterned on the British model. 
However, it behooves us to ask anew: in the Canadian context of 1992, is 
the right to exclude strangers necessary to the functioning of our 
legislative bodies? [Emphasis added.] 

(New Brunswick Broadcasting, per McLachlin 1., at p. 387) 

7. "Necessity" in this context is to be read broadly. The time-honoured test, 

derived from the law and custom of Parliament at Westminster, is what 

"the dignity and efficiency of the House" require: 

If a matter falls within this necessary sphere of matters without which the 
dignity and efficiency of the HOllse cannot be upheld , courts will not 
inquire into questions concerning such privilege. All such questions will 
instead fall to the exclusive jurisdiction ofthe legislative body. [Emphasis 
added.] 

(New Brunswick Broadcasting, at p. 383) 

(In my view, the references to "dignity" and "efficiency" are also linked 

to autonomy. A legislative assembly without control over its own 
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procedure would, said Lord Ellenborough C.l. almost two centuries ago, 

"sink into utter contempt and inefficiency" (Burdett v. Abbot (1811), 14 

East 1,104 E.R. 501, at p. 559). "Inefficiency" would result from the delay 

and uncertainty would inevitably accompany external intervention. 

Autonomy is therefore not conferred on Parliamentarians merely as a sign 

of respect but because such autonomy from outsiders is necessary to 

enable Parliament and its members to get their job done.) 

8. Proof of necessity may . rest in part in "shewing that it has been long 

exercised and acquiesced in" (Stockdale v. Hansard, at p. 1189~. The 

party who seeks to rely on the immunity provided by parliamentary 

privilege has the onus of establishing its existence . 

. . . The onus of shewing that it is so .lies upon the defendants; for it is 
certainly prima facie contrary to the common law. [Ibid., at p. 1189] 

The burthen of proof is on those who assert it; and, for the purposes 
of this cause, theproofmust go to the whole ofthe proposition .... [Ibid., 
atp. 1201] 

9. Proof of necessity is required only to establish the existence and scope of 

a category of privilege. Once the category (or sphere of activity) is 

established, it is for Parliament, not the courts, to determine whether in a 

particular case the exercise ofthe privilege is necessary or appropriate. In 

other words, within categories of privilege, Parliament is the judge of the 

occasion and manner of its exercise and such exercise is not reviewable by 

the courts: "Each specific instance of the exercise of a privilege need not 

be shown to be necessary" (New Brunswick Broadcasting, at p. 343 

'(emphasis added)). 
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. See also Ontario (Speaker of the Legislative Assembly) v. Ontario (Human 

Rights Commission) (2001), 54 O.R. (3d) 595 (C.A.); Samson Indian 

Nation and Band, at para. 13; Martin v. Ontario, [2004] 0.1. No. 2247 

(QL) (S.C.1.), at para. 13; R. v. Richards; Exparte Fitzpatrick and Browne 

(1955),92 C.L.R. 157 (Aust!. H.C.), at p. 162; Egan v. Willis (1998),158 

A.L.R. 527 (H.C.); and Huata v. Prebble, [2004] 3 NZLR 359, [2004] 

NZCA 147. 

10. "Categories" include freedom of speech (Stopforth v. Goyer (1979), 23 

O.R. (2d) 696 (C.A.), at p. 700; Re Clark and Attorney-General of Canada 

(1977), 17 O.R. (2d) 593 (H.C.); U.K. Bill of Rights of 1689, art. 9; 

Prebble v. Television New Zealand Ltd., [1995] 1 A.C. 321 (P.C.); 

Hamilton v. Al Fayed, [2000] 2 All E.R. 224 (H.L.)); control by the 

Houses of Parliament over "debates or proceedings in Parliament" (as 

guaranteed by the Bill of Rights of 1689) including day-to-day procedure 

in the House, for example the practice ofthe·Ontario legislature to start the 

day's sitting with the Lord's Prayer (Ontario (Speaker of the Legislative 

Assembly), at para. 23); the power to exclude strangers from proceedings 

(New Brunswick Broadcasting; Zundel v. Boudria (1999), 46 O.R. (3d) 

410 (C.A.), at para. 16; R. v. Behrens, [2004] 0.1. No. 5135 (QL), 2004 

ONC] 327); disciplinary authority over members (Harvey; see also Tafter 

v. British Columbia (Commissioner of Conflict of Interest) (1998), 161 

D.L.R. (4th) 511 (B.C.C.A.), at paras. 15-18; Morin v. Crawford (1999), 

29 c.P.C. (4th) 362 (N.W.T.S.C.)); and non-members who interfere with 

the discharge of parliamentary duties (Payson v. Hubert (1904),34 S.C.R. 

400, at p. 413; Behrens), including immunity of members from subpoenas 
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during a · parliamentary session (Telezone; Ainsworth Lumber Co. v. 

Canada (Attorney General) (2003), 226 D.L.R. (4th) 93, 2003 BCCA 239; 

Samson Indian Nation and Band). Such general categories have 

historically been considered to be justified by the exigencies of 

parliqmentary work. 

11. The role of the courts is to ensure that a claim of privilege does not 

immunize from the ordinary law the consequences of conduct by 

Parliament or its officers and employees that exceeds the necessary scope 

of the category of privilege (Re Ouellet (No.1) (1976),67 D.L.R. (3d) 73 

(Que. Sup. Ct.), at p. 87). Thus in 1839, almost three decades before 

Confederation in Canada, the English courts rejected the authority of a 

formal resolution of the House of Commons that the court believed 

overstated the true limits of the privilege claimed (Stockdale v. Hansard, 

at p. 1156,.per Denman C.J.; p. 1177, per Littledale 1.; p. 1192, per 

. Patteson J.; p. 1194, per Coleridge J.). The jurisdiction of the courts in 

adjudicating claims of privilege has since been accepted by authorities on 

British parliamentary practice (see Erskine May, at pp. 185-86). The same 

division of jurisdiction between the courts and the House was accepted by 

this Court in Landers v. Woodworth (1878), 2 S.C.R. 158, where 

Richards C.J., our first Chief Justice, had this to say at p. 196: 

[T]he Courts will see whether what the House of Commons declares to be 
its privileges really are so, the mere affirmance by that body that a certain 
act is a breach of their privileges will not oust the courts from enquiring 
and deciding whether the privilege claimed really exists. 
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This jurisdictional rule has been accepted by authorities on the law and 

custom of the Canadian Parliament as well (see Maingot, at p. 66) and is 

not challenged in this appeal. 

CO'urts are apt to look more closely at cases in which claims to privilege 

have an impact on persons outside the legislative assembly than at those 

which involve matters entirely internal to the legislature (New Brunswick 

Broadcasting, at- p. 350; Bear v. State of South Australia (1981), 48 

S.A.I.R. 604 (Indus. Ct.); Thompson v. McLean (1998),37 C.C.E.L. (2d) 

170 (Ont. Ct. (Gen. Div.)), at para. 21; Stockdale v. Hansard, at p. 1192). 

It should be emphasized that a finding that a particular area of 

parliamentary activity is covered by privilege has very significant legal consequences 

for non-members who claim to be injured by parliamentary conduct, including those 

whose reputations may suffer because of references to them in parliamentary debate, 

for whom the ordinary law will provide no remedy. In New Brunswick Broadcasting 

itself, it was held that the press freedom guaranteed by s. 2(b) of the Charter did not 

prevail over parliamentary privilege, which was held to be as much part of our 

fundamental constitutional arrangements as the Charter itself. One part of the 

Constitution cannot abrogate another partofthe Constitution (Reference re Bill 30, An 

Act to Amend the Education Act (Ont.) , [1987] I S.c.R. 1148; New Brunswick 

Broadcasting, at pp. 373 and 390). In matters of privilege, it would lie within the 

exclusive competence of the legislative assembly itself to consider compliance with 

human rights and civil liberties. The House, "with one voice, accuses, condemns and 

executes": Stockdale v. Hansard, at p. 1171. 
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B. Questions Left Open in the Earlier Cases 

As mentioned earlier, New Brunswick Broadcasting and Harvey dealt with 

the inherent privi lege of provincial legis latures, i.e., the measure of autonomy that is 

"inherent" in the creation ofa legislative body underthe Constitution Act, 1867. There 
-

was little doubt on th.e facts that the activity under review in those cases fell within the 

privilege claimed. The real dispute was over the legal status and effect of "inherent" 

privilege. 

This case raises two new considerations. Firstly, d()es-the "necessity" test 

. apply to privilege enacted into law by Parliament pursuant to s. 18 of the Constitution 

Act, 1867, or are such laws, . by reason of their enactment under a specific 

constitutional power, conclusive proof of necessity? In Harvey, McLachlin J., 

speaking for herself and L ' Heureux-Dube J., thoughtthere was "much to recommend" 

such a necessity test in the provincial context (para. 73), but the Court was not called 

upon to decide the point and a majority of the judges decided the Harvey case on 

grounds unrelated to pt'ivilege. Secondly, in the case of an acknowledged category of 

privilege, to what extent can the courts, rather than the legislative assembly, define its 

scope and limits without embarking on an impermissible review of the exercise of the 

privilege itself? 

(1) Inherent Versus Legislated Privilege 

The ruling in New Brunswick Broadcasting, read narrowly, affirmed 

constitutional status for privileges "inherent" in thecreation of a provincial legislature. 

However, unlike the provinces, the federal Parliament has an express legislative power 
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to enact privi leges which may exceed those "inherent" in the creation of the Senate 

and the House of Commons, although such legislated privileges must not "exceed" 

those "enjoyed and exercised" by the U.K. House of Commons and its members at the 

date of the enactment. Section 18 of the Constitution Act, 1867 (as amended in 1875) 

provides: 

18. The privileges, immunities, and powers to be held, enjoyed, and 
exercised by the Senate and by the House of Commons, and by the 
members thereof respectively, shall be such as are from -time to time 
defined by Act of the Parliament of Canada, but so that any Act of the 
Parliament of Canada defining such privileges, immunities, and powers 
shall not confer any privileges, immunities, or powers exceeding those at 
the passing of such Act l)eld, enjoyed, and exercised by the Commons 
House of Parliament of the United Kingdom of Great Britain and Ireland, 
and by the members thereof. 

In New Brunswick Broadcasting, Lamer C.J., writing separate concurring reasons, 

considered that such "legislated privilege" would lack the constitutional status of 

"inherent" privilege, and its exercise would be subject to Charter review (p. 364). His 

reasoning was that s. 32(1) of the Charter itself provides that "[t]his Charter applies 

... to the Parliament and government of Canada in respect of all matters within the 

authority of Parliament". As s. 18 of the Constitution Act, 1867 places privilege within 

the authority of Parliament, therefore legislation affecting privilege, as any other 

legislation, will be subject to Charter review. However, the logic of the separate 

judgments written by McLachlin J. and La Forest J. points away from such a 

conclusion, their view was accepted as correct by a majority of the Court, and the point 

must now be taken as settled. 
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Historically, the legislative source of some privileges (e.g., art. 9 ofthe Bill 

of Rights of 1689) did not diminish the jurisdictional immunity they attracted. In 

Bradlaugh v. Gossett (1884), 12 Q.B.D. 271, Stephen J. stated, at p. 278: 

I think that the House of Commons is not subject to the control of Her 
Majesty's Courts in its administration ofthat part of the statute-law which 
has relation to its own internal proceedings .... [Emphasis added. ] 

The same rule was adopted in Canada (Temple v. Bulmer, [1943] S.C.R. 265; Carter 

v. Alberta (2002), 222 D.L.R. (4th) 40, 2002 ABCA 303, at para. 20, leave to appeal 

refused, [2003] 1 S.C.R. vii). The immunity from external review flowing from the 

doctrine of privilege is 'conferred by the nature ofthe function (the Westminster model 

of parliamentary democracy), not the source of the legal rule (i .e., inherent privilege 

versus legislated privilege). The doctrine of pi-ivilege attaching to a constitution 

"similar in Principle to that of the United Kingdom" under the preamble to the 

Constitution Act, 1867 is not displaced by the wording of s. 32(1) of the Charter. As 

. was pointed out in New Brunswick Broadcasting; parliamentary privilege enjoys the 

same constitutional weight and status as the Charier itself. 

(2) Section 4 of the Parliament of Canada Act 

Parliament has conferred on the Senate and House of Commons the full 

extent of the privileges permitted under the Constitution. In doing so, however, our 

Parliament neither enumerated nor described the categories or scope of those 

privileges except bygeneral incorporation by reference ~fwhatever privileges were 

"held, enjoyed and exercised" by the U.K. House of Commons. Section 4 reads in its 

entirety as follows: 
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PdrliamentofCanadaAct, R.S.C. 1985, c. P-1 

4. The Senate and the House of Commons, respectively, and the 
members thereof hold, enjoy and exercise 

(a) such and the like privileges, immunities and powers as, at the time 
of the passing of the Constitution Act, 1867, were held, enjoyed and 
exercised by the COIilmons House of Parliament of the United 
Kingdom and by the members thereof, in so far as is consistent with 
that Act; and 

(b) such privileges, immunities and powers as are defined by Act of 
the Parliament of Canada, not exceeding those, at the time of the 
passing of the Act, held, enjoyed and exercised by the Commons 
House of Parliament of the United Kingdom and by the members 
thereof. . 

The ma'in body ofthe privileges of our Parliament are therefore "legislated 

privileges", and according to s. 4 of the Parliament of Canada Act must be ascertained 

by reference to the law and customs of the U.K. House of Commons which are 

themselves composed of both legislated (including the Bill of Rights of 1689) and 

inherent privileges. 

The task of defining such privileges is not straightforward. The scope of 

parliamentary privilege in the U.K. is amatter of controversy in the U.K. itself (as 

described at some length in the British Joint Committee Report). Parliamentary 

privilege in that country has evolved over time, and continues to evolve within a 

society, institutions, and constitutional arrangements different from our own. As an 

Australian parliamentary committee noted, the privileges of the Parliament at 

Westminster are "a mirror of the times when they were gained" (Final Report of the 

Joint Select Committee on Parliamentary Privilege (October 1984), Parliamentary 
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Paper No. 21911984, at para. 3.9). Nevertheless, the framers of the Constitution Act, 

1867 thought it right to use Westminster as the benchmark for parliamentary privilege 

in Canada, and if the existence and scope of a privilege at Westminster is 

authoritatively established (either by British or Canadian precedent), it ought to be 

accepted by a Canadian court without the need for further inquiry into its necessity. 

This result contrasts with the situation in the provinces where legislated privilege, 

without any underpinning similar to s. ] 8 of the Constitution Act, 1867, would likely 

have to meet the necessity test (Harvey, at para. 73) . 

Nevertheless, while s. ] 8 of the Constitution Act, 1867 provides that the · 

privileges of the Canadian Parliament"and its members should not "exceed" those of 

the U.K., our respective Parliaments are not necessarily in lock step. It seems likely 

that there could be "differences" consisting ofparliamentary practices inherent in the 

Canadian system, or legislated in relation to our own experience, which would fall to 

be assessed under the "necessity" test defined by the exigencies and circumstances of 

our own Parliament. This ·point would have to be explored if and when it arises for 

decision . 

Accordingly, the first step a Canadian court is required to take · in 

determining whether or not a privilege exists within the meaning of the Parliament of 

Canada Act is to ascertain whether the existence and scope of the claimed privilege 

have been authoritatively established in relation to our own Parliament or to the Ho.use 

of Commons at Westminster (Ainsworth Lumber; at para. 44). In some matters, free 

speech in the House for example, the answer will readily be conceded. Other claims 

to privilege are less well established. Much of the U.K. law of privilege remains 

unwritten. Being unwritten, it retains a good deal of flexibility to meet changing 
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circumstances, which is considered by some commentators tobe a virtue (G. F. Lock, 

"Labour Law, Parliamentary Staff and Parliamentary Privilege" (1983), 12 Indus. L.J 

28, at p. 34). There has been little formal adjudication of the boundaries of U.K. 

privilege in the British courts, and Canadian courts are no more bound by a unilateral 

assertion of privilege by the British House of Commons than, as discussed earlier, 

would be the courts in Britain itself. In that jurisdiction, the courts exercise due 

diligence when examining a claim ofparliamentary privilege that would immunize the 

exercise by either House of Parliament of a power that affects the rights of non-

Parliamentarians. As stated in Stockdale v. Hansard, at p. 1192: 

All persons ought to be very tender in preserving to the House all 
privileges which may be necessary for their exercise, and to place the most 
implicit confidence in their representatives as to the due exercise of those 
privileges. But power, and especially the power of invading the rights of 
others, is a very different thing: it is to be regarded, not with tenderness, 
but with jealousy; and, unless the legality of it be most clearly established, 
those who act under it · must be answerabre for the consequences. 
[Emphasis added.] 

. See also W. R. Anson, The Law and Custom o/the Constitution (5t~ ed. 1922), vol. I, 

at p. 196. No less is expected of the courts in Canada. 

Thus, when a claim to privilege comes before a Canadian court seeking to 

immunize Parliamentarians from the ordinary legal consequences of the exercise of 

powers in relation to non-Parliamentarians, and the validity and scope of the privilege 

in relation to the U.K. House of Commons and its members have not been 

authoritatively established, our courts will be required (as the British courts are 

required in equivalent circumstances) to test the claim against the doctrine of 

necessity, which is the foundation of all parl iamentary privilege. ·Of course in relation 

to these matters, the courts will clearly give considerable deference to our own 
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Parliament's view of the scope of autonomy it considers necessary to fulfill its 

functions. In the Telezone case, for example, the Ontario Court of Appeal stated: 

The views of the two Speakers are not binding on this court. 
However, given the experience and high reputation of these ' two 
parliamentarians, and in the context of a legal dispute that centres on the 
definition of a parliamentary privilege, it seems obvious that their careful 
and considered rulings should be accorded substantial respect. I do so. 
[MacPherson 1.A., at para. 32] 

Having said that, if a dispute arises between the House and a stranger to the House, as 

in the present appeal, it will be for the courts to determine if the admitted category of 

privilege has the scope claimed fo'r it. This adjudication, it must again be emphasized, 

goes to the existence and scope of the House's jurisdiction, not to the propriety of its 

exercise in any particular case. 

(3) The Necessity Test 

Parliamentary privilege is defined by the degree of autonomy necessary 

to perform Parliament's constitutional function. Sir Erskine May's leading text on the 

subject defines parliamentary privilege as 

the sum of the peculiar rights enjoyed by each House collectively as a 
constituent part of the High Court of Parliament, and by Members of each 
House individually, without which they could not discharge their 
functions, and which exceed those possessed by other bodies or 
individuals. [Emphasis added; 'p. 75.] 

Similarly, Maingot defines privilege in part as "the necessary immunity that the law 

provides for Members of Parliament, and for Members of the legislatures of each of 

the ten provinces and two territories, in order for these legislators to do their 
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legislative work" (p. 12 (emphasis added)). To the question "necessary in relation to 

what?", therefore, the answer is necessary to protect legislators in the discharge of 

their legislative and deliberative functions, and the legislative assembly's work in 

hold ing the government to account for the conduct 'of the country's business. To the 

same effect, see R. Marleau and C. Montpetit, eds., House of Commons Procedure and 

Practice (2000), where privilege is defined as "the rights and immunities that are 

deemed necessary for the House of Commons, as an institution, and its Members, as 

representatives of the electorate, to fulfil their functions" (p. 50 (emphasis added)). 

Reference may also be made to J. G.-Bourinot, Parliamentary Procedure and Practice 

in the Dominion of Canada (4th ed. 1916), at p. 37: 

It is obvious that no legislative assembly would be able to discharge its 
duties with efficiency or to assure its independence and dignity unless it 
had adequate powers to protect itself and its members and officials in the , 
exercise of their functions. [Emphasis added .] 

The British Joint Committee Report adopted a similar approach: 

Parliamentary privilege consists of the rights and immunities which 
the two Houses of Parliament and their members and officers possess to 
enable them to carry out their parliamentary functions effectively. 
Without this protection members would be handicapped in performing 
their parliamentary duties, and the authority of Parliament itself in 
confronting the executive and as a forum for expressing the anxieties of 
citizens would be correspondingly diminished. [Emphasis added; para. 3.] 

While much latitude is left to each House of Parliament, such a purposive 

approach to the definition of privilege implies important limits. There is general 

recognition, for example, that privilege attaches to "proceedings in Parliament". 

Nevertheless, as stated in Erskine May (19th ed. 1976), at p . 89, not "everything that 

is said or done within the Chamber during the transaction of business forms part of 
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proceedings in Parliament. Particular words or acts may be entirely unrelated to any 

business wh ich is in course of transaction, or is in a more general sense before the 

House as having been ordered to come before it in due course" (emphasis added). 

(This passage was referred to with approval in Re Clark.) Thus in R. v. Bunting 

(1885), 7 O.R. 524, for example, the Queen's Bench Division held that a conspiracy 

to bring about a change in the government by bribing members of the provincial 

legislature was not in any way connected with a proceeding in Parliament and, 

theI'efore, the court had jurisdiction to try the offence. Erskine May (23rd ed.) refers 

to an opinion of "the Privileges Committee in 1815 that the re-arrest of Lord Cochrane 

(a Member of the Commons) in the Chamber (the House not sitting) was not a breach 

of privilege. Particular words or acts may be entirely unrelated to any business being 

transacted or ordered to come before the House in due course" (p. 116) . 

. The purposive connection between necessity and the legislative function 

. is also emphasized in the British Joint Committee Report: 

The dividing line between privileged and non-privileged activities of 
each House is not easy to define. Perhaps the nearest approach to a 
definition is that the areas in which the coutis ought not to intervene 
extend beyond proceedings in Pari iament, but the privileged areas must be 
so closely and directly connected with proceedings in Parliament that 
intervention by the courts would be inconsistent with Parliament's 
sovereignty as a legislative and deliberative assembly. [Emphasis added; 
para. 247.] 

Parliament's sovereignty when engaged in the performance of its 

legislative duties is undoubted (Penikett v. Canada (1987), 45 D.L.R. (4th) 108 

(Y.T.C.A.); Sibbeston v. Northwest Territories (Attorney General), [1988] 2 W.W.R. 

501 (N.W.T.C.A.); Pickin v. British Railways Board, [1974] A.C. 765 (H.L.), at pp. 

788-90). While the British Joint Committee Report may not yet have been formally 
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adopted by the U.K. Parliament, its reasoning in these passages reflects a considered 

parliamentary view of the appropriate limits to claims of privilege, which seems to me 

also to reflect the underlying principles of the common law. 

All of these sources point in the directionofa similar conclusion. In order 

to sustain a claim of parliamentary privilege, the assembly or member seeking its 

immunity must show that the sphere of activity for which privilege is claimed is so 

closely and directly connected with the fulfilment by the assembly or its members of 

their functions as a legislative and deliberative body, including the assembly's work 

in holding the government to account, that outside interference would undermine the 

level of autonomy required to enable the assembly and its members to do their work 

with dignity and efficiency. 

(4) Once a Claim to Privilege Is Made Out, the Court Will Not Enquire 
Into the Merits of Its Exercise 

The distinction between defining the scope of a privilege, which is the 

function of the courts, and judging the appropriateness of its exercise, which is a 

matter for the legislative assembly, may sometimes be difficult to draw in practice, but 

can nevertheless be illustrated on the facts ofthis case. The appellants claim privilege 

in respect of relations with all employees. If the claim of privilege were justified, no 

court or body external to the House of Commons could enquire into the appellant 

Speaker's reasons for the constructive dismissal of the respondent Vaid . Such outside 

bodies would have no jurisdiction to do so. Nevertheless the courts are required to 

determine the scope of the privilege claimed. In this case, the inquiry is directed to 

whether the privilege extends to deal ings with all categories of employees or just those 

categories of employees whose work is connected with the legislative and deliberative 
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functions of the House. More specifically, the issue is whether the privilege extends 

to the ranks of service employees (such as catering staff) who support MPs in a general 

way, but play no role in the discharge of their constitutional functions. 

Once the issue of scope is resolved , it will be for the House to deal with 

the categories of employees who are covered by the privilege, and the courts will not 

enquire into its exercise in a particular case. The limitation is of great practical 

importance. If the courts below were correct about a "human rights exception", for 

example, any person dealing with the House of Commons could circumvent the 

jurisdictional immunity conferred by privilege simply by alleging discrimination on 

grounds contrary to the Canadian Human Rights Act. Such a rule would amount to an 

invitation to an outside body to review the reasons behind the exercise ofthe privilege 

in each particular case. This would effectively defeat the autonomy of the legislative 

assembly which is the raison d'etre for the doctrine of privilege in the first place. 

On the other hand, the respondents' preliminary objection that the 

appellants have overstated the scope of their privilege by claiming exclusive and 

unreviewable authority over the hiring and firing of all employees working for the 

House of Commons goes to the scope of activity covered by the privilege, and as 

Rothstein 1.A. pointed out in the court below, is a preliminary issue properly 

cognizable by the courts. 

C. Description of the Category of Privilege Claimed in This Case 

50 At the hearing of this appeal, the appellants identified the claimed 

privilege as "management of employees". I agree that this is a more appropriate 
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category than one of the other terms suggested, "internal affairs". The latter is a term 

of great elasticity. If interpreted precisely it refers "especially to [the House's] control 

of its own agenda and proceedings" (Marleau and Montpetit, at p. 103). This is also 

the view taken by the British Joint Committee Report: 

... the privilege of each House to administer its own internal affairs in its 
precincts applies only to activities directly and closely related to 
proceedings in Parliament. [para. 251] 

On the other hand, if the term " internal affairs" were interpreted broadly 

as suggested by some of the interveners, it would duplicate most of the matters 

recognized independently as privileges, including the right to exclude strangers from 

the House (New Brunswick Broadcasting), the discipline of members (Harvey) and 

matters of day-to-day procedure in the House itself (Ontario (Speaker of the 

Legislative Assembly) v. Ontario (Human Rights Commission) (the "Lord's Prayer" 

case). The danger of dealing with a claim ofprivilege at too high a level of generality 

was also noted in the British Joint Committee Report: 

"Internal affairs" and equivalent phrases are loose and potentially 
extremely wide in their scope .... [It] would be going too far if it were to 
mean, for example, that a dispute over the ... dismissal of a cleaner could 
not be decided by a court or industrial tribunal in the ordinary way. [para. 
241] 

In light of the explicit link made III s. 18 of our Constitution Act, 1867 to the 

"privileges, immunities, and powers ... enjoyed, and exercised by the Commons 

House of Parliament of the United Kingdom . . . and by the members thereof', these 

words of disclaimer by ajoint committee of British Parliamentarians deserve careful 

consideration. 
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I therefore turn to the appellants' contention that "the power of the Speaker 

of the House of Commons to hire, manage and dismiss House employees is among the 

constitutionally entrenched parliamentary privileges over which the House has 

exclusive jurisdiction. This exclusive jurisdict\on extends to the investigation and 

adjudication of workplace discrimination claims" (appellants' factum, at para. 2). The 

appellants' position goes well beyond the more limited privilege outlined in the British 

Joint Committee Report and would cover with immunity all dealings with all 

employees without exception who work for the legislative branch of government. 

D. Proof of the Category of Privilege Claimed in This Case 

53 The onus lies on the appellants to establish that the category and scope of 

54 

privilege they claim do not exceed those that "at the passing of [the Parliament of 

Canada] Act [were] ~eld, enjoyed, and exercised by the Commons House of 

Parliament of the United Kingdom ... and by the members thereof'. 

I will examine first whether this issue has been authoritatively resolved in 

the courts of Canada or the United Kingdom and, ifnot, I will proceed to measure the 

appellants' claim against the test of necessity in relation to what is required "in order 

for these legislators to do their legislative work" (Maingot, at p. 12). 
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E. Step One: Has the Existence of a General Privilege in Relation to the 
"Management of Employees" Been Established by Prior Authority? 

(1) Canadian Authority 

The appellants rely on the decision of the Federal Court of Appeal in 

House of Commons v. Canada Labour Relations Board, [1986] 2 F.C. 372. In that
1 

case, the court set aside a decision of the Canada Labour Relations Board that had 

certified a union as the bargaining agent fo'r a unit comprising employees ofthe House 

of Commons that included elevator operators and catering employees. However the 

decision of the Federal Court of Appeal was based on an interpretation of the text of 

the Canada Labour Code. Pratte l.A., for the majority, observed that 

"parliamentarians, rightly or wrongly, consider the right of the House and the Senate 

to appoint and control their staff as one oftheir privileges" (p. 384 (emphasis added)). 

In the court's view, however, the Houses of Parliament simply did not fall within the 

statutory definition of an "employer". (The statutory language of the Canadian 

Human Rights Act presents no such obstacle.) 

The appellants can show that historically both the House of Commons in 

Britain and in Canada had the power to hire and fire employees, but this is not proof 

of the necessity that such hiring and firing be immunized from judicfal review by the 

doctrine ofparliamentary privilege. Both s. 18 ofthe Constitution Act, 1867 and s. 4 

of the Parliament of Canada Act differentiate among the "privileges, immunities and 

powers" of Parliament. 

Counsel referred the Court to several historical documents which, it was 

alleged, established the existence of such a privilege in Britain prior to 1867, as well 
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as the existence of that privilege here in Canada. In particular, the House of Commons 

(Offices) Act, 1812 (U.K.) , 52 Geo. 3, c. ]], allows for complaints as to the 

"Misconduct or Unfitness of any Clerk, Officer, Messenger or other Person attendant 

on the House of Commons" to be made to the Speaker, and provides the Speaker with 

the power to suspend or remove those individuals found to . be guilty of such 

misconduct. This statute is said to codify the practice of the time. In the Canadian 

context, we were referred to An Act respecting the internal Economy of the House of 

Commons, andfor other purposes, S.C. 1868, c. 27, which incorporates much of the 

same language as the British Act just mentioned. 

Standing Order 151 of the House of Commons, which has remained 

unchanged since its adoption in 1867, provides: 

The Clerk of the House is responsible for the safe-keeping of all 
papers and records ofthe House, and has the direction and control over all 
the officers and clerks employed in the offices, subject to such orders as 
the Clerk may, from time to time, receive from the Speaker or the House. 
[Emphasis added.] 

While the appellants cite this in support of their claim, the intervenors Senators Joyal 

and Jaffer point out that Standing Orders are not acts "of the Parliament of Canada" 

within s. 18 of the Constitution Act~ 1867 and, in any event, Standing Order 151 refers 

to powers, not immunities. 

In any event, the powers conferred by this legislation and Standing Order 

151 are equivalent to the sort of authority routinely conferred on Deputy Ministers to 

enable them to manage the departments of government. There is nothing here that 

purports to immunize the exercise ofthose powers from the constraints imposed by the 
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ordinary law of the land (which in the case of federally regulated employees is largely 

the creature of ParI iament itself). 

The appellants argue that the "privilege" respecting labour relations is 

recognized and affirmed by s. 4(1) ofPESRA which states: 

4. (1) Nothing in this Part abrogates or derogates from any of the 
privileges, immunities and powers referred to in section 4 of the 
Parliament a/Canada Act. 

But, as I see it, s. 4(1) simply begs the question of privilege. If no privilege can be 

shown to exist, there is nothing from which PESRA can abrogate or derogate. 

(2) British Authority 

We were not referred to any judicial authority in the U.K. on this point, 

and the British Joint Committee Report does not support the existence of a 

compendious privilege over "management of employees". On the contrary, the Joint 

Committee of Parliamentarians at Westminster writes: 

The Palace of Westminster is a large building; it requires considerable 
maintenance; it provides an extensive range of services for members; it 
employs and caters for a large number of staff and visitors. These services 
require staff and supplies and contractors. For the most part, and rightly 
so, these services are not treated as protected by privilege. [Emphasis 
added; para. 246.] 

It follows that management functions relating to the provision of 
services in either House are only exceptionally subject to privilege. 
[Emphasis added; para. 248.] 
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I have already referred to the British Joint Committee's view that it "would be going 

too far" to hold that "a dispute over the .. . dismissal ofa cleaner could not be decided 

by a court or industrial tribunal in the ordinary way" (para. 241). 

It is clear from these observations that, in the U.K., the management of 

some employees would be covered by privilege but only if a connection were 

establishedbetween that category of employees and the exercise by the House of its 

functions 3.;S a legislative and deliberative assembly, including its role in holding the 

government to account. A privilege in those terms would be considerably narrower 

than that claimed by the appellants. 

The appellants also rely on the opinion of the English Court of King's 

Bench in R. v. Graham-Campbell; Ex parte Herbert, [1935] 1 K.B. 594. In that case, 

the satirist A. P. Herbert (author of Uncommon Law and other parodies) laid an 

information against fifteen Members of Pari iament, and a House employee, for serving 

alcohol in the Palace of Westminster without a licence. In a brief five paragraph 

judgment, Lord Hewart stated that the '-' internal affairs" of the House included the _ 

service of alcohol and that in any event the Licensing Acts were, in their terms, "quite 

inapplicable to the House of Commons" (p . 602). In so holding, Lord Hewart 

"departed", as he admitted at p. 602, from the "observations of my illustrious 

predecessor, Lord Russell C.J., in Williamson v. Norris [[1899] 1 Q.B. 7, 12]". The 

facts of the case are readily distinguishable, of course. The impact of liquor services 

would be felt only by members of Parliament and their guests. The Ex parte Herbert 

case did not involve the exercise of powers to the disadvantage of non-members, 

where Stockdale v. Hansard, at p . 1192, requ ires more careful scrutiny. 
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The appellants read Ex parte Herbert as authority for treating the precincts 

of Parliament as an "enclave" or "statute-free zone" immune, at least for purposes of 

the liquor licensing laws, from the ordinary laws of the land. I think this goes too far. 

The "enclave" theory was explicitly rejected by this Court in New Brunswick 

Broadcasting, as well as by the British Joint Committee Report, at para. 242. 

Nevertheless, it is the decision of the Court of King's Bench in the Ex 

parte Herbert case that is cited by Maingot as the basis for his assertion that 

parliamentary privilege covers the management of all employees. Maingot writes: 

The courts, howevei", accept that they do not have any jurisdiction 
overthe "internal proceedings" ofthe House of Commons or of the Senate 
or of a legislature. Apart from what takes place officially in the House and 
in committee, this also includes areas of administrative concern, such as 
the sale of liquor on the premises and the rights of employees in their 
relations with the House of Commons or Senate .... [po 301] 

In my View, with respect, Maingot's statement is too · broad. It 

overgeneral izes from a case deal ing with the authority of Members of ParI iament to 

make their own arrangements for drinking alcohol, which is really of concern only to 

themselves, to an immunity in relation to the exercise of powers of dismissal over all 

categories of employees, whether in violation of the human rights standards 

established by Parliament itself, or otherwise. As noted in the British Joint Committee 

Report, while privilege is said to extend to the "internal affairs" of the House, "[t]his 

heading of privilege best serves Parliament if not carried to extreme lengths" (para. 

241). 

Lord Hewart's judgment has been the subject of considerable criticism. 

Professor R. F. V. Heuston calls the decision a "somewhat unsatisfactory judgment" 
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(Essays in Constitutional Law (2nd ed. 1964), at p. 94). Erskine May comments that 

"Lord Hewart CJ took a much more I iberal view of the proper extent of the internal 

proceedings of the House than his predecessor in 1899" (23rd ed., at p. 189). The 

British Joint Committee Report itself commented as follows: 

This decision, which has not escaped cntlclsm, has spawned 
difficulties and anomalies, mainly but not solely in the field of 
employment. ... Parliamentary privilege exists to enable members to 
discharge their duties to the public. It cannot be right that this privilege 
should have the effect that Parliament itself, within the place it meets, is 
not required to comply with its own laws on matters such as health and 
safety, employment, or the sale of alcoho1. [para. 250] 

Whether the decision in theA P Herbert case was in accordance with 
earlier cases is not a matter we need pursue. The decision has never been 
considered in a higher court. For the purposes of this review, it is the 
practical consequences that matter. We consider the practical 
consequences of this decision are not satisfactory. [para. 251] 

(It is useful at this point to note that the Chairman of the British Joint Committee was 

Lord Nicholls of Birkenhead, one of the Law Lords.) 

An earlier Commons Privileges Committee looking into the showing ofa 

film at Westminster, that was said to be banned on national security grounds (the 

Zircon affair) , took a similarly dim view of the enclave theory: 

It might be thought ... that the fact that something is done within the 
precincts of the House might afford that action some kind of immunity or 
protection of privilege. This would mean that the precincts of the House 
would somehow be treated as a sanctuary from the operation of the law, 
irrespective of whether the activities concerned were a proceeding in 
Parliament. ... Your Committee can find no precedent for the House 
affording its Members any privileges on the sole ground that their 
activities were within the precincts .... The fact that the Zircon film was 
to be shown in the precincts therefore gave those responsible no privileged 
protection. [Emphasis in origina1.] 
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(U.K., House of Commmons, First Report from the Committee of 
Privileges, "Speaker's Order of22 January 1987 on a Matter of National 
Security", at para. 17) 

In my view, with respect, we should not accept as authoritative the Ex 

parte Herbert case as establishing an immunity covering all rights of all employees "in 

their relations with the House of Commons or Senate", as Maingot contends (p. 30 I). 

This is a point that Lord Hewart did not purport to decide and, given the criticism the 

Ex parte Herbert decision has received in the U.K. by Parliamentarians themselves (in 

some sense an admission against interest), I do not think it should be accepted here as 

resolving the point in dispute. 

I conclude that British authority does not establish that the House of 

Commons at Westminster is immunized by privilege in the conduct of all labour 

relations with all employees irrespective of whether those categories of employees 

have any connection ( or nexus) with its legislative or del iberative functions, or its role 

in holding the government accountable. 

F. Step Two: Can the Privilege Claimed by the Appellants Be Supported as a Matter 
of Principle Under the Necessity Test? 

I have already discussed the necessity test in an earlier section of this 

judgment and will not repeat that discussion here. 

The employment roster of the House of Commons in 2005 is very different 

from that of 1867. In the early period, the House of Commons had only 66 permanent 

staff and 67 sessional employees. At present, according to the Human Resources 
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Section of the House of Commons, there are 2377 employees. These include many 

departments and services unknown in 1867. The Library of Parliament alone employs 

298 people, more than twice the total number of House employees in 1867. The 

Information Services for the House now has 573 employees. Not all of these greatly 

expanded services relate directly to the House's function as a legislative and 

deliberative body. Parliamentary Precinct Services employs over 800 staff including 

a locksmith, an interior designer, various curators, five carpenters, a massage therapist, 

two picture framers, a chief of parking operations and two traffic constables. 

Parliamentary Corporate Services includes several kitchen chefs, lesser cooks and 

helpers, three dishwashers/potwashers and other catering support staff. There is no 

doubt that the House of Commons regards all of its . employees as helpful but the 

question is whether that definition of the scope ofthe privilege it asserts is too broad. 

Is the management of all employees, to use the words ofthe British Joint Committee 

Report, "so closely and directly connected with proceedings in Parl iament that 

intervention by the courts wouldbe inconsistent with Parliament's sovereignty as a 

legislative and deliberative assembly"? (para. 247) In other words, can it be said that 

immunity from outside scrutiny in the management of.illl service employees is such 

that without.it, in the words of Erskine May, the House and its members "could not 

discharge their functions"? (23rd ed., at p. 75) As stated earlier, this is not the view 

from Westminster where the British Joint Committee Report said that " ... [it] would 

be going too far if [privilege] were to mean, for example, that a dispute over the ... 

dismissal of a cleaner could not be decided by a court or industrial tribunal in the 

ordinary way" (para. 241). 
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Nor is it the view from Australia where it was held that an injury to a 

waitress in a parliamentary restaurant was not part of the · internal business of . 

Parliament and was not protected by privilege: Bear. 

Nor is it the view in the United States, whose Constitution guards the 

separation of powers at least as strictly as does our own. In Walker v. Jones, 733 F .2d 

923 (1984), the U.S. Court of Appeals for the District of Columbia Circuit considered 

the application of the Speech or Debate Clause of the United States Constitution in the 

context of an employment-related discrimination complaint. Ms. Walker managed the 

House of Representatives' restaurants and claimed that she was terminated on the basis 

of sex discrimination. Gins~urg J., now of the U.S. Supreme Court, writing for the 

majority of the Federal Court of Appeals, stated that the purpose of the Speech or 

Debate Clause is "to secure against executive or judicial interference the processes of 

the nation's elected representatives leading up to the formulation of legislative policy 

and the enactment of laws" (p. 928). In finding that Ms. Walker's claim could 

proceed, the majority found that personnel actions relating to the management of 

congressional food services were "too remote from the business of legislating to rank 

'within the legislative sphere'" (p. 928). Ginsburg J. pointed out that the work of this 

category of employees may advance a member's general welfare, but did not relate to 

his or her legislative functions. One must make due allowance, of course, for the fact 

that the United States has a congressional rather than a parliamentary system, but the 

conclusion that the claim exceeded what was necessary to a legislative body IS 

consistent with the view taken in parliamentary jurisdictions. 

I have no doubt that privilege attaches to the House's relations with some 

of its employees, but the appellants have insisted on the broadest possible coverage 
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without leading any evidence to justify such a sweeping immunity, or a lesser 

immunity, or indeed any evidence of necessity at all. We are required to make a 

pragmatic assessment but we have been given no evidence on which a privilege of 

more modest scope could be delineated. As pointed out 166 years ago in Stockdale v. 

Hansard: 

The .burden of proof is on those who assert [the privilege] and, for the 
purposes of this cause, the proof m·ust go to the whole of the 
proposition .... [Emphasis added; p. 1201.] 

In any event, it would not be fair to the respondent Vaid to substitute at this stage a 

description of a narrowerprivilege that he was not called upon to address. 

The appellants having fai.\ed to establish the privilege in the broad and all-

inclusive terms asserted, the respondents ate entitled to have the appeal disposed of 

according to. the ordinary employment and human rights law that Parliament has 

enacted with respect to employees within federal legislative jurisdiction. 

G. Do Parliamentary Employees Fall Within the Scope of the Canadian Human 
Rights Act? 

The Canadian Human Rights Act is the Act dealing with prohibitions and 

enforcement and is divided into four parts. Part I sets out the prohibited grounds of 

discrimination. Part II establishes the Canadian Huma~1 Rights Commission. Part III 

describes discriminatory practices and sets out general provisions forinvestigation, 

conciliation, settlement, adjudication, compensation and punishment. Part IV makes 

the Act "binding on Her Majesty in right of Canada". 
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Part III is of particular relevance, because it is these investigative and 

enforcement provisions that give rise to the appellants' concern about the potential 

intrusion of strangers into the workings ofthe House of Commons. Under s. 43(2), an 

investigator is designated to investigate the complaint. Ifthe investigator is unable to 

resolve the issues, the Commission may refer the dispute to a "conciliator" under 

s. 47(1) . If there is no settlement, the matter then goes on to a Canadian Human Rights 

Tribunal which has broad powers under s. 48.9 to enforce an employer's participation 

in its hearings . Under s. 54.1(2), a tribunal could require the HOllse of Commons "to 

adopt a special program, plan or arrangement" containing "(a) positive policies and 

practices designed to ensure that members of designated groups achieve increased 

representation in the employer's workforce; or (b) goals and timetables for achieving 

that increased representation". 

On the face of it, the Canadian Human Rights Act applies to all employees 

of the federal government including those working for Parliament. Section 2 provides 

as follows: 

2. The purpose of this Act is to' extend the laws in Canada to give 
effect, within the purview of matters coming within the legislative 
authority of Parliament, to the principle that all individuals should have 
an opportunity equal with other individuals to make for themselves the 
lives that they are able and wish to have and to have their needs 
accommodated, consistent with their duties and obligations as members 
of society, without being hindered in or prevented from doing so by 
discriminatory practices based on race, national or ethnic origin, colour, 
religion, age, sex, sexual orientation, marital status, family status, 
disability or conviction for an offence for which a pardon has been 
granted. 

The . appellants argue that. the Canadian Human Rights Act "has no 

application to the House of Commons and its members becapse it does not so 

expressly provide" (Duke of Newcastle v. Morris). This argument cannot be accepted 
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for a number of reasons. Firstly, the argument presupposes the prior establishment of 

a parliamentary privilege, which has not been done. Secondly, the "presumption" 

suggested by Lord Hatherley 135 years ago is out of step with modern principles of 

statutory interpretation accepted in Canada, as set out in Driedger's Construction of 

Statutes (2nd ed. 1983): 

Today there is only one principle or approach, namely, the words of 
an Act are to be read in their entire context and in their grammatical and 
ordinary sense harmoniously with the scheme of the Act, the object ofthe 
Act, and the intention of Parliament. [po 87] 

This approach was recently affirmed in Bell ExpressVu Limited Partnership ·v. Rex, 

[2002] 2 S.C.R. 559,2002 SCC 42, at para. 26, and R. v. Sharpe, [2001] 1 S.C.R. 45, 

20Q1 SCC 2, at para. 33, and is reinforced by s. 12 of the Interpretation Act, R.S.C. 

1985, c. 1-21, which provides that every enactment "is deemed remedial, and shall be 

given such fair, large and liberal construction and interpretation as best ensures the 

attainment of its objects". Such interpretative principles apply with special force in 

the application of human rights laws . 

. There is no indication in the language of s. 2 that the Canadian Human 

Rights Act was not intended to extend to employees of Parliament. There is no reason 

to think that Parliament "intended" to impose human rights obligations on every 

federal employer except itself. There is no indication that Parliament intended to 

exclude its own employees when it stated, in s. 2 of the Canadian Human Rights Act, 

that 

all individuals should have an opportunity equal with other individuals to 
make for themselves the lives that they are able and wish to have and to 
have their needs accommodated, consistent with their duties and 
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obligations as members of society, without being hindered in or prevented 
from doing so by discriminatory practices based on race, national or ethnic 
origin, colour, religion, age, sex, sexual orientation, marital status, family 
status, disability or conviction for an offence for which a pardon has been 
granted. 

As stated earlier, the Canadian Hum.an Rights Act is a quasi -constitutional document 

and we should affirm that any exemption from its provisions must be clearly stated. 

I conclude therefore that the Canadian Human Rights Act does apply to 

employees of the Senate and House of Commons. That is not an end to the matter, of 

course. The appellants contend that Parliament has created a specific regime 

governing the labour relations of its own employees under PESRA. The appellants 

argue that the complaint of the respondent Vaid falls within the terms ofPESRA, to 

which Parliament has granted exclusive authority in such matters. This is what I 

referred to earlier as the administrative law argument. 

H. Application of the Parliamentary Employment and Staff Relations Act 

PESRA confers labour relations' jurisdiction over employees like the 

respondent Vaid, the subject matter of his grievance (discrimination) and the remedial 

powers to resolve such a grievance. The issue is whether PESRA's system of redress, 

which runs parallel to the enforcement machinery provided under the Canadian 

Human Rights Act, man ifests a parliamentary intention to oust the dispute resolution 

machinery of the Canadian Human Rights Commission. I conclude that it does. 
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(1) Jurisdiction Over Parliamentary Employees In the Position of 
Mr. Vaid 

Section 2 of PESRA in its terms applies to all parliamentary employees 

with some exceptions (s. 4) not here relevant. Section 2 provides: 

2. Subject to this Act, this Act applies to and in respect of every 
person employed by, and applies to and in respect of, 

(a) the Senate, the House of Commons or the Library of Parliament, 
and 

(b) a Member of Parliament who, in that capacity, employs that 
person or has the direction or control of staff employed to provide 
research or associated services to the caucus members of a political 
party represented in Parliament .. . . 

The respondent Vaid is such an employee. 

(2) PESRA Applies to the Subject Matter of the Respondent Vaid's 
Grievance 

PESRA is intended to enforce a full range of employee rights and benefits. 

Section 5(1) announces that 

5. (1) The purpose of this Part is to provide to certain persons 
employed in ParJiamentary service collective bargaining and other rights 
in respect of their employment. 

Section 62(1 )(a)(i) ofPESRA permits any employee who feels aggrieved 

by the interpretation or application of "a provision of a statute" to present a grievance. 

Reference to a "provision of a statute" would include the human rights norms set out 
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in the Canadian Human Rights Act. For ease of reference, s. 62(1) in its entirety reads 

as follows: 

62. (1) Where any employee feels aggrieved 

(a) by the interpretation or application, in respect ofthe employee, 
of 

(i) a provision of a statute, or of a regulation, by-law, direction 
or other instrument made or issued by the employer, dealing with 
terms and conditions of employment, or 

(ii) a provision of a collective agreement or an arbitral award, or 

(b) as a result of any occurrence or matter affecting the employee's 
terms and conditions of employment, other than a provision described 
in subparagraph (a)(i) or (ii) ; 

the employee is entitled, subject to subsection (2), to present the grievance 
at each of the levels, up to and including the final level, in the grievance 
process provided for by this Part. 

It was therefore open to the respondent Vaid to submit a grievance under 

PESRA in 1997 as did in 1995 (with partial success) to pursue his workplace 

complaints. 

(3) The Remedial Powers of a PESRA Adjudicator 

While the respondent Vaid's complaints do not specify the reliefhe seeks 

(appellants ' record, at pp. 247-50), PESRA adjudicators are invested with broad 

powers to resolve workplace grievances. The relief sought by the respondent Vaid in 

1995 was reinstatement. The PESRA adjudicator ordered reinstatement once. lfthe 

respondent Vaid ' s complaint Qfconstructive dismissal is well-founded, a PESRA 

adjudicator has authority to do so again . The PESRA adjudicator also considered (and 

rejected) the respondent Vaid's earlier complaints of discrimination aQd harassment, 
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as mentioned above. Those, too, were issues that could be and were dealt with under 

PESRA. 

(4) PESRA Jurisdiction Is Exclusive 

Section 2 of PESRA provides that where other federal legislation deals 

with "matters similar to those provided for under" PESRA, PESRA prevails, i.e ., 

... except as provided in this Act, nothing in any other Act of Parliament 
that provides for matters similar to those provided for under this Act ... 
shall apply .... 

I. Does Labour Adjudication Under P ESRA Oust the Investigative and Dispute 
Resolution Machinery of the Canadian Human Rights Act on the Facts of This 
Case? 

I have concluded, as stated, that the Canadian Human Rights Act anti-

discrimination norms are applicable to parliamentary employees. The remaining 

question is whether the investigatory and adjudicatory Canadian Human Rights Act 

procedures also apply as the respondents contend, or whether the respondent Vaid is 

obliged to seek relief under PESRA. 

The Court has in a number of cases been required to examine competing 

legislative schemes to determine which of the potential adjudicative bodies is intended 

by the legislature to resolve a dispute. Mr. Vaid's claim of workplace discrimination 

and harassment could potentially fall under both PESRA and the Canadian Human 

Rights Act. The allegation of jurisdiction in such circumstances is a familiar 

administrative law problem, even in the context of human rights tribunals (see Quebec 
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(Attorney General) v. Quebec (Human Rights Tribunal), [2004] 2 S.C.R. 223,2004 

SCC 40 ("Charette"), and Quebec (Commission des droits de la personne et des droits 

de la jeunesse) v. Quebec (Attorney General), [2004] 2 S.C.R. 185, 2004 SCC 39 

("Morin")) . 

In the Morin case, the Chief Justice said, at para. 14: 

... the question in each case is whether the relevant legislation applied to 
the dispute at issue, taken in its full factual context, establishes that the 
labour arbitrator has exclusive jurisdiction over the dispute. 

The fact that the respondent Vaid claims violations of his human rights 

does not automatically steer the case to the Canadian Human Rights Commission 

because "one must look not to the legal characterization of the wrong, but to the facts 

giving rise to the dispute" (Weber v. Ontario Hydro, [1995] 2 S.C.R. 929, at para. 49; 

St. Anne Nackawic Pulp & Paper Co. v. Canadian Paper Workers Union, Local2i9, 

[1986] 1 S.C.R. 704, atp. 721). 

In this case, the complaint against the House of Commons alleges 

dismissal and discrimination. The "facts giving rise to the dispute", as set out in the 

complaint, make only one explicit reference to the respondent Vaid ' s ethriic origin, 

namely that "[the Speaker] initiated a conversation about the caste system in India. 

He pressed me to tell him into which caste I had been born" (appellants' record, at p. 

247). Other than that, the respondent Vaid relates a number of events in the course of 

his employment which, on the face of it, allege demeaning or unreasonable treatment 

inconsistent with the alleged terms of employment. The respondent Vaid takes the 
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view thatthis behaviour was motivated by racial prejudice. His allegations are specific 

to the former Speaker and his Executive Assistant, i.e.: 

[The appellant Speaker] suggested that I was overqualified for the 
position. 

[The appellant Speaker] questioned my wife regarding her 
employment and made her feel as though he was trying to -assess 
whether she could financially support me in the event that I lost my 

-job. - . 

While I was driving the [appellant Speaker] in February 1994, he 
initiated a conversation about the caste system in India. He pressed 
me to tell him into which caste I had been born. 

[The Speaker's Executive Assistant] indicated that because of 
budgetary cuts, he wanted to place me ona split shift and asked me to 
take on additional duties, including washing dishes. I responded that 
I would work a split shift, and I would wash dishes if he could 
demonstrate that other chauffeurs were also asked to take on this duty. 

In March 1994, I started wearing a soft cervical collar on the job, 
necessitated by a whiplash injury suffered earlier in the year. On 
March 25, 1994, the Executive Assistant advised me that I was not to 
drive the [appellant Speaker] while wearing the collar. My driving 
duties were taken away and assigned to a white, unilingual (English) 
employee. 

On October 14, 1994, the [appellant House of Commons] contacted 
me to offer me work as a photocopier operator, a messenger or a mini
van operator. Alternatively, I was offered a severance package. I 
advised the [appellant House of Commons] that I wished to be 
reinstated to my position as chauffeur to the Speaker immediately. 

Since my driving duties were taken away from me in March 1994, 
they have been carried out by two other employees, bothofwhom are 
white. 

I believe that my right to equal treatment in employment has been 
infringed upon by the respondent because of my race, colour and 
ethnic or national origin. [Appellants' record, at pp. 247-50] 

There is nothing here, in my respectful opinion, to lift these complaints out of their 

specific employment context. 
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It is true, as the respondents submit, that PESRA is essentially a collective 

bargaining statute rather than a human rights statute. The substantive human rights 

norms set out in the Canadian Human Rights Act are not set out in PESRA. · 

Nevertheless, PESRA permits employees who complain of discrimination to file a 

grievance and to obtain substantive relief. I do not suggest that all potential claims to 

relief under the Canadian Human Rights Act would be barred by s. 2 ofPESRA, but 

in the present type of dispute, there is clearly a measure of duplication in the two 

statutory regimes and the purpose of s. 2 is to avoid such duplication. Parliament has 

determined that grievances of employees covered by PESRA are to be dealt with under 

PESRA. A grievance that raises a human rights issue is nevertheless a grievance for 

purposes of employment or labour relations (see Parry Sound (District) Social 

Services Administration Board v. o.P.s.E. U, Local 324, [2003] 2 S.C.R. 157,2003 

SCC 42). 

The respondents point out some drawbacks, from the employee's 

perspective, in PESRA. For example, while judicial review is available (see, e.g., 

Auclair v. Library of Parliament (2002),222 F. T.R. 124,2002 FCT 777), enforcement 

of a valid award is done by filing a copy of the adjudicator's or Board's order, a report 

of the circumstances and all pertinent documents with the relevant House of 

Parliament (PESRA, s. 14). It is ultimately up to that House to enforce such orders. 

A similar system operates for federal public servants generally (see Public Service 

Staff Relations Act, R.S.C. 1985, c. P-35). This m~y be considered an unsatisfactory 

arrangement by the respondents but Parliament has provided in PESRA how it intends 

. its staff employment grievances to be. dealt with. Under our jurisprudence, Parliament 

is entitled to have that assignment of jurisdiction respected (Weber; Regina Police 

Assn. Inc. v. Regina (City) Board of Po lice Commissioners, [2000] 1 S.C.R. 360, 2000 
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SCC 14; Parry Sound (District) Social Services Administration Board; Goudfe v. 

Ottawa (City), [2003] 1 S.C.R. 141,2003 SCC 14). 

The respondents also contend that while PESRA may be able to respond 

to Mr. Vaid's particular complaint of workplace discrimination and harassment, the 

Canadian Human Rights Tribunal is better placed than aPESRA adjudicatorto address 

broader issues such as systemic discrimination, including compliance with the pay 

equity requirements of s. 11 of the Canadian Human Rights Act. They cite Canada 

(Human Rights Commission) v. Canadian Airlines International Ltd., [2004] 3 F.C.R. 

. 663, 2004 FCA 113, where this provision of the Canadian Human Rights Act was 

considered. That is not this case, . Such an argument raises a different issue in a 

different context. In Morin itself, the terms of the collective agreement were under 

attack as discriminatory. The dispute was therefore allowed to proceed before the 

Quebec Human Rights Tribunal. In Charette, the nature of the dispute was different, 

the statutory language more specific, and the proceedings before the Quebec Human 

Rights Tribunal were stopped. Instead, the dispute was referred to the Commission 

des affaires sociales. This is not an . area of the law that lends itself to 

overgeneral ization. 

In this case, we are not dealing with an allegation of systemic 

discrimination. We are dealing with a single employee who says he was wrongfully 

dismissed against a background of alleged discrimination and harassment. A different 

dispute may involve different considerations that may lead to a complaint properly 

falling under the jurisdiction of the Canadian Human Rights Commission. But that is 

. not this case. 
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The respondents also submit that, under s. 41(1) of the Canadian Human 

Rights Act, it is for the Commission not Parliament to determine whether "the 

complaint is one that could more appropriately be dealt with, initially or completely, 

according to a procedure provided for under an Act of Parliament other than this Act". 

However, this approach presupposes that the enforcement machinery ofthe Canadian 

Human Rights Act applies. If, as I conclude, it has been ousted by s. 2 ofPESRA with 

respect to this dispute, then s. 4], along with the other enforcement mechanisms of the 

Canadian Human Rights Act, simply do not apply to the respondent Vaid's present 

complaint. 

In the result Mr. \laid's workplace complaints ought to have been 

considered in 1997 as they were (with partial success) in 1995, by way ofa grievance 

under PESRA . . 

V. Disposition 

The appeal IS allowed without costs. The constitutional question is 

answered as follows: 

Q. Is the Canadian Human Rights Act, R.S.C. 1985, c. H-6, 
constitutionally inapplicable as a consequence of parliamentary 
privilege to the House of Commons and its members with respect to 
parliamentary employment matters? 

A. Given the broad terms in which this question is put, the answer is no. 

The definition ofa more limited category of privilege, and the extent 

to which it may provide immunity from the Canadian Human Rights 
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Act, if at all, must await a case in which the question truly arises for 

a decision. 

Appeal allowed. 
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